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[6320-01] 
Title 14—Aeronautics and Space 


CHAPTER liI—CIVIL AERONAUTICS 
BOARD 


SUBCHAPTER F—POLICY STATEMENTS 


{Reg. PS-80; Amdt. No. 59; Docket Nos. 
31290, 30891] 


PART 399—STATEMENTS OF 
GENERAL POLICY 


Domestic Passenger-Fare Level Poli- 
cies, Domestic Passenger-Fare 
Structure Policies and Discount Fare 
Policy 


Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C. 
August 25, 1978. 


AGENCY: Civil Aeronautics Board. 
ACTION: Final rule. 


SUMMARY: The Civil Aeronautics 
Board is modifying its current passen- 
ger fare policies developed in the ‘‘Do- 
mestic Passenger-Fare Investigation” 
(DPFI) to allow carriers the flexibility 
to engage in normal-fare price compe- 
tition relatively free from the inter- 
vention of Government regulatory 
barriers. These new policies are de- 
signed to stimulate market-by-market 
price competition among the airlines, 
encourage more efficient operations, 
produce lower normal fares, and lead 
to greater consumer § satisfacticn. 
Under the new rules, carriers will no 
longer be required to file identical 
fares for all markets of equal distance; 
instead, they will be able to experi- 
ment with fares tailored to their indi- 
vidual costs and markets over a broad 
range without the likelihood of sus- 
pension. The ceiling of the range will 
be the coach fare formula now used by 
the Board in evaluating general fare 
increases. The carriers will, however, 
be allowed the flexibility to price their 
services above the ceiling by 10 per- 
cent in certain presumptively work- 
ably competitive markets. Also, to en- 
courage peak/off-peak pricing, the 
Board will allow the carriers the dis- 
cretion to increase their fares in other 
markets by 5 percent of a number of 
peak days throughout the year. The 
floor of the range will be 50 percent of 
the ceiling fare level; for purposes of 
off-peak pricing, carriers will also have 
the discretion to reduce their fares to 
70 percent below ceiling fares on 40 
percent of their available seat miles 
per week. Within this entire zone, car- 
riers will be able to file fares with the 
Board without submitting an economic 
justification; and the Board will not 
suspend these fares on the grounds 
that the level was unreasonable unless 
an opponent can show that the fare 


RULES AND REGULATIONS 


imminently threatened a substantial 
and irreparable harm to competition. 
Finally, the carriers will no longer be 
required to maintain minimum first- 
class fares. The Board is also changing 
its tariff regulations and procedural 
rules governing the economic justifica- 
tion for tariff filings and the proce- 
dures for filing complaints against 
them. 

These rules resulted from the 
Board’s reexamination of the DPFI 
pricing and fare structure policies in 
light. of the potential certification of 
new carriers seeking to provide low- 
fare service in individual markets and 
the developing tendency by incumbent 
carriers to engage in normal fare price 
competition. j 


DATES: Adopted: August 25, 1978. Ef- 
fective: September 5, 1978. 


FOR FURTHER INFORMATION 
CONTACT: 


Michael B. Fingerhut, Trial Attor- 
ney, Bureau of Pricing and Domestic 
Aviation, Civil Aeronautics Board, 
1825 Connecticut Avenue NW., 
Washington, D.C. 204238; 202-673- 
5023. 


SUPPLEMENTAL INFORMATION: 
A. INTRODUCTION 


The Civil Aeronautics Board has de- 
cided to relax its pervasive regulatory 
control over the pricing of the air 
transportation industry by vacating 
several of the ratemaking policies de- 
veloped in the Domestic Passenger- 
Fare Investigation (DPFI). In their 
place, we are adopting new policies de- 
signed to create a climate conducive to 
normal-fare price competition by al- 
lowing the carriers the flexibility to 
price their services on a market-by- 
market basis relatively free from Gov- 
ernment intervention. The maturity of 
this industry as well as our experience 
under the DPFI convince us that pri- 
mary reliance on the competitive mar- 
ketplace rather than on rigid Govern- 
ment price control is the most effec- 
tive way to fulfill our statutory re- 
sponsibilities under the act, particular- 
ly our duty to develop an air transpor- 
tation system properly adapted to the 
present and future needs of the do- 
mestic commerce (102(a)(1)); to foster 
an economicaliy sound air transporta- 
tion industry (section 102(a)(2)); to 
promote adequate economical and effi- 
cient service at reasonable charges 
(section 102(a)(3)); to foster competi- 
tion to the extent necessary to assure 
the sound development of the air 
transportation system (102(a)(4)); and 
to provide for the needs of the travel- 
ling public at the lowest cost consist- 
ent with the furnishing of that service 
(1002(e)(2)). 

The policies we now adopt were pro- 
posed in our notice of proposed rule- 


making, EDR-353/PDR-52/PSDR-51, 
dated April 13, 1978, (notice), 43 FR 
16503, April 19, 1978, PSDR-49, 42 FR 
42229, August 22, 1977.' in which we 
announced as our goal the overall re- 
duction in the normal coach and first- 
class fare levels.? Toward this end, we 
tentatively decided to revoke several 
of the tight restraints on normal-fare 
competition established in the DPFI. 
We proposed to vacate the phase 9° 
requirement that carriers establish 
uniform coach fares by mileage on a 
formula basis; to eliminate the phase 9 
finding prescribing first-class fares at 
a fixed percentage over formula coach 
fares; and to remove the requirements 
established in phase 5‘ that discount 
fares be justified on the basis of the 
profit impact test > and contain an ex- 
piration date not to exceed 18 months 
ahead.* We also proposed allowing the 
carriers a broad range for coach fare 
experimentation without the likeli- 
hood of suspension. The ceiling of the 
range would be the coach fare formula, 
now used by the Board in evaluating 
general fare increases.’ All fare filings 
above the ceiling would have to be jus- 
tified and would be subject to suspen- 
sion and investigation.* The floor of 


'This notice was issued following our 
analysis of public comments submitted in 
response to advance notice of proposed rule- 
making, PSDR-49 (August 17, 1978) in 
which the Board requested views on ways to 
encourage normal-fare price competition 
within this industry but did not propose any 
specific changes to the DPFI. 

2In fact, our goal of reducing the DPFI es- 
tablished first-class fare levels is already 
being realized. Following the issuance of the 
notice, the trunkline carriers proposed to 
reduce normal first-class fares for travel 
within the 48-contiguous States from the 
prescribed DPF levels of 153 percent to 163 
percent of normal coach fares to a uniform 
130 percent. We approved the proposal in 
order 78-5-41, adopted May 8, 1978. 

3Phase 9 (fare structure), order 74-3-82 
(March 18, 1974), and order 74-12-109 (De- 
cember 27, 1974). Also printed in CAB DPFI 
volume at p. 759. 

“Phase 5 (discount fares), order 72-12-18 
(December 5, 1972), and order 73-5-2 (May 
1, 1973). Also printed in CAB DPFI volume 
at p. 226. 

>This test requires that discount fares 
generate sufficient traffic to more than 
offset the diversion of full fare traffic and 
the added noncapacity costs associated with 
the generated traffic less any savings in 
costs attributable to the nature of the serv- 
ice provided to the discount traffic. 

*Further changes in our disceunt fare 
policies are being considered in docket 
30891. 

™We also tentatively decided to adjust 
ceiling fares on the basis of changes in costs 
alone, adjusted by our DPFI fare level 
standards. 

*The Board also requested comments on 
the desirability of allowing carriers the 
flexibility to raise fares above the ceiling by 
a fixed percentage without first obtaining 
Board approval. Two possibilities were sug- 
gested. Under the first, the carriers would 
have the discretion to raise their fares by 5 

Footnotes continued on next page 
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the range would be 50 percent of the 
ceiling formula fare. Within this zone, 
carriers could freely lower and raise 
fares in individual markets; they 
would not have to submit the econom- 
ic data now required by our economic 
regulations to justify fares; ° and the 
Board would not suspend these fares’ 
on grounds that the level was unrea- 
sonable ® unless there was a strong 
showing of substantial and irreparable 
harm to competition.'' Carriers could 
also propose fares below the floor 
based on their own costs or special 
marketing needs; but the carriers 
would have to justify them, so that 
the Board could review them to insure 
that too rapid a transition to competi- 
tive pricing would not result in the in- 
ability of carriers in the market to 
provide adequate service to the 
public.'? Finally, the Board tentatively 
decided to modify the joint fare pre- 
scriptions set forth in phase 4 * of the 
DPFI so that the maximum joint fares 
would be based upon the ceiling fares 
but in no event could exceed the 
actual sum of the local fares. 


Footnotes continued from last page 
percent above the ceiling in individual mar- 
kets without submitting an economic justifi- 
cation. Fares within this range would not be 
suspended absent extraordinary circum- 
stances. Alternatively, the carriers would be 
allowed to raise their fares by 15 percent 
above the ceiling on 52 peak days of the 
year per market as chosen by the carrier. 
°14 CFR 221.165. Because a complaining 
party would not know all the reasons for a 
fare proposal until the proponent filed the 
answer to the complaint, we also proposed 
to modify our procedural regulations to 
allow the complaining party the opportuni- 
ty to file a reply to the proponent carrier’s 
answer. 

‘Fares that may be unjustly discrimina- 
tory or unduly preferential or prejudicial 
would still be subject to suspension on these 
‘grounds. ‘ 

'To evaluate whether a suspension might 
be justified, the Board proposed using a 
four-part test similar to the one used by the 
courts in determining whether to grant a 
stay or preliminary injunction. Specifically, 
the complainant would have to make a 
strong showing that: (1) There is a high 
probability that the fare would be found to 
be unlawful after investigation; (2) there is 
substantial reason to believe it is predatory, 
so that allowing it to go into effect could 
create a substantial likelihood of immediate 
and irreparable harm to competition (as dis- 
tinguished from the harm to an individual 
competing carrier); (3) such harm to compe- 
tition would be more substantial than the 
injury to the travelling public if the pro- 
posed fare were unavailable; and (4) the sus- 
pension would not otherwise be contrary to 
the public interest. 

"Carriers would be free to respond com- 
petitively to fare proposals of their competi- 
tors both within and outside the zone. 

“Phase 4 (joint fares), order 74-3-80 
(March 13, 1974), and order 74-12-108 (De- 
cember 27, 1974). Also printed in CAB DPFI 
volume at p. 75. The current joint fare pre- 
scriptions are set forth in order 74-12-108, 
as modified by order 75-8-126. 
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Direet and reply comments on the 
proposed rules have been filed by sev- 
eral certificated air carriers, an intra- 
state carrier, several Federal and state 
agencies, civic parties, airport authori- 
ties, trade associations, and a consum- 
er organization. Also, the Board has 
heard oral argument on the various 
issues involved." 

Generally, most, if not all, of the 
commenters agreed with our tentative 
decisions to vacate the phase 9 finding 
prescribing minimum first-class fares; '° 
and with our proposals to eliminate 
the use of the profit impact test in 
evaluating discount fares and the re- 
quirement that each expire at the end 
of 18 months or less. The positions of 
the commenters on the Board’s pro- 
posal to convert the phase 9 formula 
fare into a ceiling and establish a “no 
suspend” zone below the ceiling, how- 
ever, differed widely.'* Some fully sup- 
ported the policies as proposed in the 
notice;'7 others suggested various 
modifications such as a zone of fare 
flexibility above the ceiling;'* or a nar- 
rower ‘‘suspend free’ zone below the 
ceiling;'® still others opposed the pro- 
posals on legal and policy grounds.” 

We have examined these positions 
and arguments carefully. On the basis 
of this review, and our own analysis 


4A complete list of those who submitted 
direct comments, reply comments or partici- 
pated in oral argument is attached as ap- 
pendix A. Also, a detailed summary of both 
the direct and reply comments is attached 
as appendix B. 

In oral argument, the MOC argued that 
the Board’s ceiling adjustment formula 
should be revised to insure that lower first- 
class fares do not lead to higher ceiling 
coach fares (Tr. 183-184). As explained in 
the notice, however, the coach fare ceiling 
will not be significantly altered by our deci- 
sion to allow the carriers flexibility in pric- 
ing first-class service. 

%There was some confusion over the 
Board’s proposed revisions to its joint fare 
policies, especially the method of division of 
joint fares based on the sum of the local 
fares. As further explained below, we never 
intended to prescribe a method of division 
for these joint fares, leaving it to negotia- 
tion between the carriers involved. To avoid 
any confusion, however, we will prescribe 
that in the absence of an agreement, each 
carrier should get its local fare as its share 
of joint fares based on the sum of the locals. 
Also, we are adopting policies leading 
toward the elimination of the “point 
beyond” and “hidden city” rules now re- 
quired to be used to construct joint fares. 

7 See, e.g., the comments of the Las Vegas 
parties, the Seattle parties, ACAP, DOJ, 
and AIFS. 

‘8 Most of the carriers, as well as the DOT 
and FTC urged some form of upward fare 
flexibility; the FTC also suggested that no 
ceiling be established in workably competi- 
tive markets. 

See, e.g., the comments and oral argu- 
ment of Delta, and the comments of Ozark, 
World, and ACTOA. Southwest urged that a 
lower floor be established for offpeak peri- 
ods. 

20°See comments of Eastern and National. 
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discussed in the explanatory state- 
ment accompanying the notice,”' we 
have decided to adopt and make final 
the tentative findings and conclusions 
and proposed rules set forth in the 
notice with the following modifica- 
tions. 

First, as a logical consequence of our 
liberalized entry program, we will 
allow carriers in presumptively work- 
ably competitive markets ” the flexi- 
bility to raise their fares up to 10 per- 
cent above the ceiling without submit- 
ting an economic justification. As with 
our downward zone, fares within this 
upward range would not be suspended 
on grounds of reasonableness except 
in the presence of extraordinary cir- 
cumstances. We will, however, closely 
monitor this upward zone to prevent 
abuse. 

Secondly, to encourage peak/off- 
peak pricing experiments, we will 
allow carriers operating in markets 
where two or three carriers are au- 
thorized to provide nonstop service 
the flexibility to raise their fares up to 
5 percent above the ceiling on 110 days 
per year; , in monopoly markets, they 
will be able to raise their fares up to 5 
percent above the ceiling on 58 days 
per year.™ Also, carriers may be per- 
mitted to change peak fares above 
these levels as long as they are justi- 
fied. For offpeak periods, carriers 
will be allowed the flexibility to 
reduce their fares an additional 20 per- 
centage points below the 50-percent 
floor, i.e., to a level 70 percent below 
the ceiling without submitting an eco- 
nomic justification. *® 

Finally, as noted, we are adopting 
policies leading to the elimination of 
the “point beyond” and “hidden city” 
fare construction rules now required 
to be used to construct joint fares.”’ 
Under these policies, carriers will be 
allowed the flexibility to increase joint 


"Except to the extent modified here, we 
incorporate this analysis by reference. 

22We will define workably competitive 
markets as those in which four or more in- 
terstate and intrastate carriers are author- 
ized to provide nonstop service on either an 
unrestricted or restricted basis. 

°3Thus, carriers in these markets will be 
able to charge peak fares on 2 days per week 
and have the incentive to provide additional 
capacity on the peak days surrounding var- 
ious national holidays. 

*4Carriers in these markets will be able to 
charge peak fares on 1 day per week plus 
the peak days surrounding various national 
holidays. 

25 We will require that this justification in- 
clude a showing that offpeak fares are avail- 
able in the market. 

**Of course, it is impossible to define a 
uniform offpeak period for the air transpor- 
tation system. As a proxy for it, we will 
allow the carriers the discretion to offer 
fares down to this level on 40 percent of 
their total weekly available seat miles 
(ASM). 

27A detailed explanation of these rules ap- 
pears in app. C. 
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fares constrained by either the point 
beyond or hidden city rule by 5 per- 
cent per year for 2 years.** After this 
period, these rules will be eliminated. 

These changes in our previously pro- 
posed rules, for the most part, involve 
limited expansion of the zone; but we 
believe that they are in harmony with 
our goal to reduce the normal fare 
level and our duty under section 
1002(e) of the Act to insure adequate 
service at the lowest cost consistent 
with that service: The carriers should 
be able to improve their efficiency and 
to pass cost savings on to the consum- 
er. A more detailed explanation of the 
reasoning underlying these modifica- 
tions and the legality of the proce- 
dures we have used to adopt these new 
policies is set forth below. 


B. THE Boarp’s AUTHORITY To ADOPT 
THESE RATEMAKING POLICIES BY IN- 
FORMAL RULEMAKING 


Several commenters have challenged 
the legality of the Board’s use of non- 
hearing rulemaking procedures to de- 
velop these new policies.?® They argue 
that due process, the Federal Aviation 
Act (Act) and the Administrative Pro- 
cedure Act (APA), relevant case law, 
and the highly complex and controver- 
sial issues involved require that we 
hold full evidentiary hearings before 
adopting the proposed rule.*® 

We disagree. The informal rulemak- 
ing procedure we have employed is, in 
our judgment, the better method for 
resolving the policy issues involved 


**The carriers would be entitled to these 
increases in addition to the other allowed 
increases. 

*They have also challenged the legality 
of the specific rules, especially the “no sus- 
pend” zone. We will deal with these conten- 
tions when discussing the particular policies 
involved. 

%*°See, e.g., comments of Braniff, pp. 5-6 
(“* * * rulemaking format precludes the 
kind of thorough consideration * * * which 
due process, simple concepts of fairness and 
the Federal Aviation Act require’); com- 
ments of Delta, p. 9 (“‘The Board’s attempt 
to ignore recent history and, in fact, to 
erase it without opportunity for hearing are 
(sic) * * * open to serious challenge”); com- 
ments of Eastern, pp. 24-41 (“Without such 
a formal factual record, the Board cannot 
make certain that a court will regard the 
Board’s conclusions as supported by ‘sub- 
stantial evidence in the record’ ”); reply 
comments of National, p. 1 (“‘* * * inconceiv- 
able to National that the Board would at- 
tempt to reach such final decisions without 
an oral evidentiary hearing on the factual 
consequences of the Board’s pricing propos- 
als * * *’’); reply comments of Southern, p. 2 
(“proper [legal] foundation cannot be laid 
in absence of a full evidentiary proceed- 
ing”); comments of World, p. 7 (‘“* * * what 
the Board is really doing is once again en- 
gaging in agency ratemaking without fol- 
lowing the statutory procedures”); and 
ACTOA, p. 1 (“The Board has mechanisti- 
cally walked through the rulemaking proce- 
dures prescribed by sec. 4 of the APA while 
ignoring the purpose of this law”). 
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here. At the very least, it is less time 
consuming and less costly than a full 
blown evidentiary investigation. And, 
as the Supreme Court has recently ob- 
served, administrative agencies have 
wide discretion to fashion suitable pro- 
cedures for fulfilling their many re- 
sponsibilities: * 

Absent constitutional constraints or ex- 
tremely compelling circumstances, “the ad- 
ministrative agencies should be free to fash- 
ion their own rules of procedure and to 
pursue methods of inquiry capable of per- 
mitting them to discharge their multitudi- 
nous duties.” (Citations omitted.) 


Even the fact that our current rate- 
making policies were developed for the 
most part in- trial-type proceedings 
does not bind us to those same proce- 
dures for modifying the policies or es- 
tablishing new ones.*? 

We also reject the argument that an 
adjudicatory proceeding is necessary 
to satisfy the hearing requirements of 
section 1002(d), the relevant provi- 
sions of the APA,* or due process. The 
policy issues involved are simply not 
adjudicatory in nature, and do not re- 
quire a trial-type hearing for their res- 
olution. Indeed, this proceeding clear- 
ly meets the criteria the courts consid- 
er to be rulemaking.™ First, it deals 


31 Vermont Yankee Nuclear Power Corpo- 
ration v. Natural Resources Defense Coun- 
cil, Inc. et al, 98 S. Ct. 1197, 1211 (1978). 
See also SEC v. Chenery Corp., 332 U.S. 194, 
203 (1947) “{T]he choice made between pro- 
ceeding by general rule or by individual ad 
hoc litigation is one that lies primarily in 
the informed discretion of the administra- 
tive agency’); American Airlines, Inc. Vv. 
CAB, 359 F. 2d 624, 629 (D.C. Cir. 1966), 
cert. denied, 385 U.S. 843 (1966) (“‘rulemak- 
ing is a vital part of the administrative proc- 
ess * * * and * * * is not to be shackled, in 
the absence of clear and specific congres- 
sional requirement, by importation of for- 
malities developed for the adjudicatory 
process and basically unsuited for pol- icy 
rulemaking”); Federal Power Commission 
and City of Chicago v. FPC, 458 F. 2d 731, 
744 (D.C. Cir. 1971), cert. denied, 405 U.S. 
1074 (1972) (‘The ability to choose with rel- 
ative freedom the procedure it will use to 
acquire relevant information gives the Com- 
mission power to realistically tailor the pro- 
ceedings to fit the issues before it * * * .’’). 

22 FPC vy. Texaco, 377 U.S. 33, 39, 44 (1964); 
Permian Basin Area Rate Cases, 390 U.S. 
747, 790 (1968); National Petroleum Refiners 
Ass’n v. FTC, 482 F. 2d 672, 689 (D.C. Cir. 
1973), cert. denied, 414 U.S. 11446 (1974); 
Mobil Oil Corp. v. FPC (Mobil ID, 483 F. 2d 
1238, 1251 (D.C. Cir. 1973); Pennsylvania v. 
ICC, No. 76-1558 (D.C. Cir. June 20, 1977), 
Slip Opinion at 25; Vermont Yankee, supra 
at 1211 n. 17. 


Secs. 553, 556, and 557. 

* Generally, when a statute does not re- 
quire adjudicatory proceedings, a court may 
insist upon one on due process grounds. Its 
determination of whether one is required 
usually involves a three-part analysis: (1) 
Whether the agency’s determination will 
govern future action or judge past conduct; 
(2) whether the decision will single out a 
particular person or apply broadly to a class 
of persons; and (3) whether the primary 


with the development of future rate- 
making policies; and under the express 
terms of the APA, therefore, is de- 
fined as rulemaking.** Second, it in- 
volves the entire airline industry, not 
a particular carrier or carriers;** and, 
finally, the issues we are dealing with 
are legislative not adjudicative in 
nature;*’ they are the kinds of issues: 

* * * involving expert opinions and forecasts, 
which cannot be decisively resolved by testi- 
mony. [They are] the kind(s) of issue(s) 
where a month of experience is wroth a 
year of hearings. American Airlines, supra 
at 633.°* 

Clearly, this proceeding must be 
classified as a rulemaking; and, while 
we often conduct such proceedings 
using the trial-type procedures out- 
lined in sections 556 and 557 of the 


issues involve policy questions more akin to 
legislative choices (legislative facts) or the 
resolution of disputed facts of the kind that 
go to a jury in a jury case (adjudicatory 
facts). 

Sec. 551(4) includes the following de- 
scription in the definition of a rule: “The 
approval of a prescription for the future of 
rates * * *.”” Courts have adopted the valid- 
ity of this classification despite the claim 
that certain rights established in a statutor- 
ily required adjudication are affected. See, 
e.g., American Airlines, Inc. v. CAB, 359 F. 
2d 624, 628 (D.C. Cir.), cert. denied, 385 U.S. 
843 (1966); Law Motor Freight, Inc. v. CAB, 
364F. 2d 139, 142 (1st Cir. 1973). 

36 Even actions involving one or a few par- 
ties have been labeled rulemaking where, as 
here, broad principles are being developed. 
See, e.g., U.S. v. Florida East Coast Rail- 
ways, 410 U.S. 224, 242 (1973); Law Motor 
Freight, supra at 143; K. Davis, Administra- 
tive Law Treatise, sections 5.02, 6.05 (1958). 
Also, the fact that under these policies some 
may suffer economically, does not require 
an adjudicatory hearing. A rulemaking is 
“valid even if its effect is to drive some oper- 
ators out of business” (American Trucking 
Association v. United States, 344 U.S. 298, 
322), or the results are “of immediate and 
grave economic import to petitioner” [ Wil- 
lapoint Oysters, Inc. v. Ewing, 174 F. 2d 676, 
694 (9th Cir. 1949) cert. denied, 339 U.S. 860, 
rehear. den., 399 U.S. 945], or some “will be 
easily able to survive under these rules; 
some will not” [Capitol Airways, Inc. Vv. 
CAB, 292 F. 2d 755, 758 (D.C. Cir. 1961)]. 

37In describing the difference between leg- 
islative and adjudicatory facts, Professor 
Davis writes: Adjudicative facts usually 
answer the questions of who did what, 
where, when, how, why, with what motive 
or intent, adjudicative facts are roughly the 
kinds of facts that go to a jury in a jury 
case. Legislative facts do not usually con- 
cern the immediate parties but are general- 
ly facts which help the tribunal decide ques- 
tions of law and policy and discretion. K. 
Davis, Administrative Law Treatise, section 
7.02 (1958). 

3% See, also, National Air Carrier Assoc. V. 
CAB, 426 F. 2d 185 (D.C. Cir. 1970). (Anti- 
competitive effects of low-fare proposals 
may be dealt with through rulemaking); 
Saturn Airways, Inc. v. CAB., 483 F. 2d 1284 
(D.C. Cir. 1973) (traffic generation/diver- 
sion questions are properly dealt wth in in- 
formal rulemaking). 
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APA,” it is equally clear that we are 
not required to do so. The Supreme 
Court has limited this requirement to 
instances where the agency’s statute 
specifically provides for a ‘‘hearing on 
the record.” Since section 1002(d) 
does not contain these words, the 
Board has the discretion to use either 
the notice and comment procedures of 
section 553 of the APA relating to ru- 
lemaking or a more formal method for 
developing its ratemaking policies. *! 

At the minimum, the Board may es- 
tablish the policies by publishing a 
notice of the proposal in the FEDERAL 
REGISTER and providing all interested 
persons the opportunity for present- 
ing their written views (section 553 of 
the APA).* In this proceeding, of 
course, we have gone far beyond what 
is minimally required, giving all per- 
sons a significantly greater opportuni- 
ty to present their views. In an ad- 
vanced notice of proposed rulemaking, 
we sought advice about the areas to be 
explored, and provided an opportunity 
for reply to the suggestions received. 
The notice of proposed rulemaking 
provided a second opportunity to 
submit direct and reply comments; 


3%°Trial-type procedures were employed in 
six of the nine phases of the DPFI. 

U.S. v. Florida East Coast Railway Co., 
supra; U.S. v. Allegheny-Ludlum Steel Corp., 
406 U.S. 742 (1972). 

41 We emphasize also that the Board’s au- 
thority to use informal rulemaking ‘proce- 
dures is supported by section 204 of the Act 
which empowers the Board ‘* * * to make 
and amend such general or special rules, 
regulations and procedure * * * as it shall 
deem necessary * * * to perform the * * * 
duties under this Act.’’ City of Chicago v. 
FPC, supra at 743-744; Phillips Petroleum v. 
FPC, 475 F. 2d 842, 848-849 (10 Cir. 1973); 
Mobil Oil Corp. v. FPC (Mobil II), 479 F. 2d 
130, 138-139 (D.C. Cir.), cert. denied, 412 
U.S. 931 (1972); U.S. v. Southwestern Cable 
Co., 392 U.S. 157, 178-181 (1968); Washing- 
ton Utilities and Transportation Commis- 
sion v. FPC, 513 F. 2d 1142, 1165 (9th Cir.), 
cert. denied, 423 U.S. 836 (1975). Similarly, 
any agency may develop general poicies in 
rulemakings which then are used in adjudi- 
catory proceedings. U.S. v. Storer Broadcast- 
ing, 351 U.S. 192 (1956); FPC v. Texaco, 377 
U.S. 33, 39 (1964). 

“In the notice, the Board required any 
commenter who requested an evidentiary 
hearing to specify in detail the issues which 
the commenter felt could not be adequately 
resolved by written comment. Only Eastern, 
National, and Southern attempted to’ pro- 
vide that information. However, the _ so- 
called factual issues they submitted—such 
as, the basis for a finding that less Govern- 
ment regulation can better serve the travel- 
ing public (Eastern’s comments, p. 38); the 
type of air transportation industry the 
Board expects to evolve under these policies 
(National's reply comments, p. 3); and the 
effects of price competition on smaller carri- 
ers (Southern’s rely comments, p. 2)—in- 
volve policy-type judgments and are incapa- 
ble of meaningful consideration in an oral 
evidentiary proceeding. Clearly, there is no 
impediment to resolving them on the basis 
of written submissions. 


RULES AND REGULATIONS 


and, finally, we attempted to maxi- 
mize the benefits from oral presenta- 
tions by holding panel discussions 
before the Board en banc.“ This latter 
procedure permitted oral statements 
by interested persons followed by a 
give-and-take discussion among the 
panel members themselves and be- 
tween the panel members and mem- 
bers of the Board. Thus, the due proc- 
ess rights of the commenters have 
been more than adequately protected. 

Nevertheless, some have challenged 
the Board’s informal rulemaking 
format as legally inadequate. World 
and ACTOA argue,“ for example, that 
oral evidentiary hearings are neces- 
sary so as not to run afoul of the Moss 
doctrine.* Their reliance on Moss is, 
however, misplaced; for unlike the sit- 
uation confronting the Moss court, the 
Board’s action here does not involve 
using its suspension powers for the de- 
tailed prescription of fares, thereby 
leaving the carriers little choice over 
what to file. If anything, the carriers 
will have greater flexibility to set their 
own fares than they have now. More- 
over, the ex parte proceedings con- 
demned in Moss as a violation of the 
Act are not present here. These poli- 
cies have been developed under proce- 
dures which gave all members of the 
public three opportunities to present 
their views to the Board. Thus, these 
commenters’ reliance on Moss ‘‘merely 
emphasizes by comparison the weak- 
ness of their argument.’’*® 

Eastern challenges the informal ru- 
lemaking procedures used here by ar- 
guing that the “notice and hearing” 
provisions of section 1002(d), when 
read in the light of the “substantial 
evidence” judicial review standard of 
section 1006 of the act, require a full- 
scale adjudicatory type proceeding.‘ 
We cannot accept the inflexibility im- 
plied by this reading of the statute. To 
do so would seriously hamper our dis- 
cretion to fashion suitable procedures 
for developing policies in an expedi- 
tious and efficient manner. Moreover, 


“We note that our procedures are similar 
to those recommended by the Administra- 
tive Conference of the United States for in- 
formal rulemakings to provide additional 
procedural protections beyond the ones in 
section 553. 1976 Report of the Adminstra- 
tive Conference of the United States 
(March 1977) at pp. 43-45. 

“World’s comments, p. 7; ACTOA’s com- 
ments, p. 2. 

“*Moss v. CAB, 430 F. 2d 891 (D.C. Cir. 
1970). 

‘National Association of Motor Bus 
Owners v. FCC, 460 F. 2d 561 (2d Cir. 1972) 
at 556. See also United States v. Students 
Challenging Regulatory Agency Procedures 
(SCRAP), 412 U.S. 669, 693 n. 17 (1973); 
Mobil Alaska Pipeline Co. v. U.S., 557 F. 2d 
775, 782-783 (5th Cir. 1977), aff'd, 46 
U.S.L.W. 4587 (June 6, 1978). 

47Comments of Eastern, pp. 24-31. See 
also comments and reply comments of Na- 
tional. : 
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this argument is contrary to the clear 
trend of judicial opinion greatly ex- 
panding agencies’ flexibility in their 
choice of procedures. ** 

Eastern points to language in several 
cases as supporting its thesis.*® They 
are, however, simply inapposite. For 
instance, Eastern cites the American 
Airlines, Delta Air Lines, and Pillai 
cases as showing that courts favor 
trial-type safeguards in agency pro- 
ceedings. But the American court em- 
phatically approved the informal rule- 
making procedures used by the 
Board; * the Delta decision dealt with 
the Board’s tariff rejection powers; 
and, while the Pillai court vacated the 
Board order being reviewed as unsup- 
ported and remanded the case for fur- 
ther proceedings, it never reached the 
question of whether the Board should 
be required to use trial-type proce- 
dures in the remanded proceeding. 

Admittedly, in the Mobil I decision, 
also cited by Eastern, the Court im- 
plied that in highly controverted in- 
formal rulemaking proceedings, some- 
thing more than written submissions 
was needed to satisfy the substantial 
evidence test.*' But the court did not 
accept the notion that a full-blown ad- 
judicatory proceeding using the proce- 
dures outlined in sections 556 and 557 
of the APA was required; * and this 
implication has been explicitly reject- 
ed by another panel in the D.C. cir- 
cuit.** 

In any event, Eastern has confused 
the nature of this proceeding as one 
involving disputed issues of fact sub- 
ject to the substantial evidence test. 
As noted, it deals with legislative type 
policy judgments which are based 
upon our interpretation of certain fac- 


*Vermont Yankee, Supra; FPC v. Trans- 
continental Gas Pipe Line Corp., 423 U.S. 
326 (1976); Federal Communications Com- 
mission v. Schreiber, 381 U.S. 279 (1965); 
and Permian Basin, supra. 

49American Airlines v. CAB, supra; Delia 
Air Lines, Inc. v. CAB, 593 F. 2d 247 (D.C. 
Cir. 1976); Pillai v. CAB, 485 F. 2d 1018 (D.C. 
Cir. 1973); Mobil Oil v. FPC,( Mobil 1D, supra; 
and Moss v. CAB, supra. As discussed earli- 
er, any reliance on Moss is misplaced. 

‘The procedures approved of by the 
American Airlines court were similar to 
those we have used here including the op- 
portunity for all interested persons “to pres- 
ent their positions to the Board through 
oral agruments as well as written data, 
views and rebuttals.” American Airlines, 
supra at 626. 

51 Mobil Oil v. FPC, supra at 1254, 1258- 
1260. 

*21Td. at 1250. 

33Second National Natural Gas Route 
Cases, No. 76-2000, et al., slip opinion at 
100-101 (D.C. Cir. June 16, 1977) (“In our 
view, however, this (substantial evidence) 
requirement found in the judicial review 
provision of the act, does not dictate the 
procedure to be followed, or the nature of 
the hearing to be held.”) See also Federal 
Communications Commission v. National 
Citizens Committee for Broadcasting, 96 
S.Ct. 2096, 2116 (June 12, 1978). 
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tual material and experience under 
the DPFI. Obviously, Eastern’s real 
complaint is with this intrepretation; 
however, “a theory of ratemaking 
must be reasonably explained, and 
supported, but it is not subject to the 
same substantiation principle as the 
substantial evidence test applicable to 
factfinding. ‘Although this is a find- 
ing, it is in the area of prediction and 
projection as to which particular lati- 
tude is afforded the agency.’” (cita- 
tion omitted) Continental Airlines, 
Inc. v. CAB, 551 F. 2d. 1293, 1301 (D.C. 
Cir. 1977). Because our procedures 
were more than the minimum called 
for under section 553 of the APA and 
we have fully explained the reasons 
for our action, we cannot accept the 
argument that this proceeding runs 
afoul of the principle of Mobil I. 

We also reject the contention es- 
poused by Eastern and other com- 
menters that an evidentiary hearing is 
necessary because we are updating the 
record in the DPFI, which was itself 
developed in adjudicatory type pro- 
ceedings.** The fact that our DPFI 
policies were developed in evidentiary 
type proceedings does not bind us to 
those procedures for changing those 
policies.*> Moreover, the characteriza- 
tion of this proceeding as merely a 
continuation of the DPFI is wrong; it 
is a separate proceeding and is based 
upon our continuing evaluation of the 
competitive nature of the airline in- 
dustry and the effectiveness of our 
DPFI policies. 

Finally, we establish our policies re- 
flecting the Board’s current view of 
the public interest standards of the 
act (section 102), exercising our gener- 
al rulemaking authority under § 204. 
We intend to apply these policies with 
regard to particular pricing situations 
as they are presented to us. This ap- 
proach has been approved recently by 
the Supreme Court in a case involving 
similar statutory provisions under the 
Federal Communications Act: ** 

* * * [I]t is now well established that this 
general rulemaking authority supplies a 
statutory basis for the Commission to enact 
regulations codifying its view of the public 
interest standard, so long as that view is 
based on consideration of permissable fac- 
tors and is otherwise reasonable. 


It is clear that the regulations at issue are 
based on permissable public interest goals 


“Comments of Eastern, pp. 32-36; com- 
ments of National, p. 2; reply comments of 
Southern, pp. 6-7. Eastern cites three cases 
as standing for the proposition that the 
Board cannot selectively update the record 
in evidentiary proceedings without allowing: 
the parties to test that evidence through 
cross examination. Since the cases cited in- 
volve licensing proceedings, they are clearly 
distinguishable from the ratemaking pro- 
ceeding. 

*See p. 11, n. 32. 

%*%F.C.C. v. National Citizens Committee 
for Broadcasting, supra at 2111-2112. 
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and, so long as the regulations are not an 
unreasonable means for seeking to achieve 
these goals, they fall within the general ru- 
lemaking authority. 


In sum, the Board has not erred by 
using its rulemaking powers to consid- 
er the issues involved here. Indeed, we 
are effectuating our statutory respon- 
sibilities, rather than  abrogating 
them, by using the most suitable pro- 
cedure to resolve the issues before us 
promptly and efficiently. Therefore, 
we reject the notion that a rulemaking 
proceeding of this type is improper or 
even undesirable. 


C. THE Boarp’s NEw RATEMAKING 
POLICIES 


1. INTRODUCTION 


Our primary objective in this pro- 
ceeding is the development of a regu- 
latory climate in which carriers will be 
able to compete in normal fares rela- 
tively free from government interven- 
tion. While “the possible benefits of 
(price) competition do not lend them- 
selves to detailed forecast,” *’ it cannot 
be disputed that price competition is 
the most effective way to encourage 
efficient operations and provide for 
the needs of consumers. 

The policies we adopt here are de- 
signed to encourage this competition 
by placing the pricing decisions and 
the consequences of those decisions 
back where they belong—in the mar- 
ketplace and hands of carrier manage- 
ment. The Board will no longer dictate 
the exact normal fare level for all 
markets; we will, however, prevent ex- 
cessive fares in those markets where 
competition is an insufficient check 
and insure that the new pricing free- 
dom does not lead to inadequate serv- 
ice or predatory behavior. 

Some of these policies are controver- 
sial, with several commenters raising 
objections to them. Also, they have 
produced a great deal of speculation 
about what changes in the air trans- 
portation system will result from their 
adoption. We, of course, cannot know 
exactly what will happen; but this 
much is clear: the ratemaking princi- 
ples we now establish are not radical; 
they are, to a large extent, a codifica- 
tion of our current fare policies, which 
we have been developing during the 
past year. Nor will these policies de- 
stroy the air transportation system; 
indeed, our current policies have 
helped create a rather healthy group 
of air carriers.** And, finally, the adop- 


7 F.C.C. v. RCA Communications, Inc., 
346 U.S. 86, 96 (1953). 

5*A comparison of the financial results for 
the first 5 months of 1977 and 1978 show 
that the system operating profits for the 
trunkline carriers increased over 500 per- 
cent. We also note that the results of a 
recent survey conducted by Business Week 
Magazine show that the“airlines’ return on 
common equity for the 12 months ending 


tion of these policies is essential, if we 
are to achieve our goal. of producing a 
more freely competitive air transpor- 
tation industry. We now turn to a dis- 


_ cussion of the policies themselves, fo- 


cusing on the objections raised against 
them and the modifications we have 
made after considering the written 
comments and oral arguments. *® 


2. CEILING FARE POLICY 


a. Fare uniformity. The major regu- 
latory obstacle to market-by-market 
normal-fare competition is the Board’s 
decision in phase 9 that carriers estab- 
lish an inflexible -normal-fare struc- 
ture for coach service using industry 
average costs by length of trip on a 
formula basis.©@ This requires identical 
fares for all markets by equal distance; 
and a proposed reduction of normal 
coach fares in a particular market 
must be rejected even if it is cost justi- 
fied.“. While this requirement is de- 
signed to treat passengers moving at 
various distances equally, it severely 
restricts competition in normal fares. 
We therefore proposed in the Notice 
to eliminate this uniform fare require- 
ment. : 

Our proposal was supported by most 
of the commenters. Only Eastern fa- 
vored continuation of the current 
system, arguing that the abandonment 
of fare uniformity would produce in- 
equitable results.®* According to East- 
ern, only passengers in high volume 
markets would benefit from the elimi- 
nation of this requirement, while pas- 
sengers in other markets would receive 
a lower quality of service at higher 


June 30, 1978, was among the highest of all 
the industries surveyed. Business Week, 
August 21, 1978. 

59As discussed above, no one specifically 
disagreed with our proposal to vacate the 
phase 9 prescription of minimum first-class 
fares and our decision to remove the re- 
quirements that discount fares be justified 
on the basis of the profit impact test and 
contain an expiration date not to exceed 18 
months. No further discussion of these 
issues therefore is necessary. 

©The formula is cost related, producing 
fares below industry average costs (as com- 
puted by the Board) in short-haul markets 
and fares above these costs in long-haul 
markets. 

*'The only permissible lower fares under 
this system are either restricted selective 
discounts or are tied to a wholly new class 
of service, e.g., off-peak, higher density seat- 
ing, or no-frill. Of course, a carrier can seek 
an exemption from this phase 9 require- 
ment if it desires to engage in price competi- 
tion by offering lower normal fares in a par- 
ticular market. This was the strategy em- 
ployed by Western in its Miami-Los Angeles 
market (order 78-3-106, March 23, 1978). 
But this procedure is both cumbersome and 
costly, stifling the carriers’ incentives to 
engage in normal-fare price competition. 

®Eastern’s comments, p. 16. Apparently 
National and Allegheny also favored reten- 
tion of the fare uniformity requirement. 
But neither advanced any specific argument 
to support its position. 
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fares than they now receive. Thus, 
anomalies would result, severely dis- 
rupting the integrated nature of the 
air transportation system. 

This argument is unpersuasive. 
Indeed, it ignores the fact that the re- 
quirement of fare uniformity imposes 
a harsh penalty on both passengers 
and carriers. Because it restricts price 
competition, passengers are denied the 
opportunity to pay the lowest fares 
consistent with the cost characteristics 
of each market and each individual 
carrier. They are denied also the bene- 
fit of the incentive price competition 
would give carriers constantly to im- 
prove their efficiencies. Carriers are 
denied an important tool—price—with 
which to improve their market shares 
and are forced instead to compete for 
passengers on the basis of schedules 
and amenities. 

Eastern overlooks those rather egre- 
gious defects of the current system, 
choosing instead to concentrate on the 
equity it assertedly serves. However, it 
is the elimination of the fare uniform- 
ity requirement, rather than its pres- 
ervation that should contribute to 
equity, since fares will be based on the 
actual costs in particular markets 


rather than on broad industry aver- 
ages. Eastern’s argument in favor of 
maintaining the status quo, therefore, 
is without merit, and we have decided 
to adopt our proposal vacating the 
fare uniformity requirement of phase 
9 


b. Establishment of ceiling fares. We 
have decided also to make final our 
tentative decision establishing ceiling 
fares in all markets. Where entry into 
an industry is restricted, as it is here, 
price ceilings are necessary to protect 
the public from monopolistic and oli- 
gopolistic overcharging. 

The Board, of course, is developing 
new policies easing the currently 
severe restrictions on the ability of 
new and existing carriers to enter and 
leave markets. Although these policies 
are just now evolving, some com- 
menters are apparently already pre- 
pared to proclaim the industry ‘“work- 
ably competitive.” These commenters, 
therefore, oppose the establishment of 
ceilings, except in monopoly markets, 
as unnecessary. ® 

Undoubtedly, certain markets may 
now be workably competitive. We will 


&See Comments of American, p. 4; Com- 
ments of Braniff, p. 2; Oral Argument of 
Delta, TR. 111. TWA argues that ceilings 
are incompatible with the Board's rationale 
for downward fare flexibility, Comments, p. 
27; the FTC argues that ceilings are not in 
the public interest, Comments, pp. 13-17. 
Other commenters point to the competitive 
nature of the industry and the developing 
entry program as justification for upward 
fare flexibility. See Comments of Eastern, p. 
18; Comments of United, pp. 7-11. On the 
other hand, Seattle, Las Vegas, California, 
ACAP and DOJ support the establishment 
of ceilings in all markets. 
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therefore allow the carriers some 
- upward fare flexibility in those mar- 
kets that can reasonably be so charac- 
terized, partly to show that we fully 
intend to relax our regulatory controls 
over price increases as we move toward 
freer entry. Just as our goal is eventu- 
ally to eliminate price ceilings as mar- 
kets become sufficently competitive, 
so it is logical to take at least a modest 
step in that direction in markets that 
it seems may already approximate 
that standard. At this point, however, 
we are not prepared to allow the carri- 
ers unfettered discretion to raise fares 
in all-markets for the simple reason 
that there remain substantial residues 
of monopoly power, which this would 
leave them free to exploit.“ Our entry 
program is still under development,® 
and significant procedural barriers to 
quick and easy entry still exist. Under 
section 401 of the act, new and exist- 
ing carriers wishing to enter new mar- 
kets must first apply to the Board, and 
we must then process those applica- 
tions. Those commenters who argue 
against the establishment of ceilings 
would have us ignore these facts; an- 
nounce that this industry is workably 
competitive (except in monopoly mar- 
kets); and remove all regulatory con- 
trols over fares. Consistently with our 
statutory obligation to protect the 
public, we must closely coordinate our 
fare and entry policies, as we move 
from a highly regulated industry to a 
more freely competitive one; and until 
we are satisfied that competitive re- 
straints are fully installed, we must 
impose price ceilings in all markets. 

c. Methodology For Computing Ceil- 
ing Fares. Having decided to impose a 
fare ceiling in all markets, the next 
question is how to compute it. In the 
Notice, the Board tentatively decided 
to use the current phase 9 fare formu- 
la, adjusted by the Board's fare level 
standards. Although we announced 
that we would reexamine this ceiling 
in the second phase of this rulemak- 
ing, we felt that its use in the interim 
was reasonable. Carriers would be able 
to charge the same fares they are enti- 
tled to today under our present fare 
policies; and passengers would be pro- 
tected by maxima no higher than the 
current fare level. 

Among the commenters, the Depart- 
ments of Justice and Transportation, 
ACAP, and several of those represent- 
ing civic interests support our tenta- 
tive decision. On the other hand, most 
of the carriers oppose it; and while 
their arguments differ, they all re- 


Several commenters expressed concern 
about this very possibility. See, e.g., Reply 
Comments of World; Oral Argument of Con- 
tinental, TR. 116. 

® We observe that, paradoxically, some of 
those who oppose our ceiling fare policy in 
this proceeding also oppose our entry poli- 
cies. This combination of views is indefensi- 
ble. 
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volve around the same basic theme: 
The DPFI ratemaking standards and 
phase 9 fare formula are incompatible 
with a system of fare flexibility. The 
ratemaking standards, especially the 
discount fare adjustment, stifle com- 
petition by penalizing innovators. 
Moreover, the fare formula was never 
designed to serve as the topside of the 
fare curve; rather it is based upon in- 
dustry average costs in both high- and 
low-cost markets, and together with 
the Board’s “artificial” ratemaking 
standards produces short-haul fares 
below and long-haul fares above their 
respective average costs. Under the 
Board’s present policies, the industry 
is in a position to recover its costs 
since long-haul fares cross subsidize 
service in short-haul markets. Under 
the new policies, this cross-subsidy 
would disappear; carriers would reduce 
their long-haul fares closer to costs 
while the ceiling would prevent them 
from increasing their short-haul fares 
to costs. 

These carriers contend, therefore, 
that our proposal to use the DPFI for- 
mula to establish ceiling fares would 
unlawfully and unfairly deny them 
the opportunity to earn an adequate 
overall return, and several have sug- 
gested alternatives or modifications to 
it. For instance, United proposes that 
the Board simply eliminate all of the 
DPFI ratemaking standards (except 
those established in Phases 1, 2, and 3) 
and instead compute a “standard in- 
dustry fare level” for each market 
based upon the actual industry aver- 
age costs per ASM.*® Delta suggests 
that the Board use the DPFI rate of 
return standard of 12 percent to judge 
the lawfulness of fare proposals; how- 
ever, it agrees with United that the re- 
maining DPFI standards (except those 
established in Phases 1, 2, and 3) 
should be abolished.® Eastern argues 
that if the DPFI fare formula is con- 
verted into a ceiling, then the Board 
must first calculate the fare level 
without any discount fare adjust- 


6 See Comments of Braniff, pp. 4-5; Oral 
Argument of Continental, TR. 114; Oral Ar- 
gument of Delta, TR. 111; Comments of 
Eastern, pp. 16-17; Comments of National, 
pp. 5-6; Comments of TWA, pp. 30-34 and 
Reply Comments of TWA, pp. 16-17; Com- 
ments of United, pp. 4-7; and, Comments of 
Allegheny, p. 2. Frontier, Ozark, and South- 
ern apparentiy do not oppose using the 
DPFI as a ceiling but argue that some 
upward flexibility is required. 

&7 United also suggests that “a zone of rea- 
sonableness” around this level be created 
permitting upward fare flexibility of five 
percent and downward flexibility of 50 per- 
cent. 

**Delta also suggests that the Board adopt 
two policies regarding fare regulation. First, 
it would have us look critically at any fare 
proposal which departs significantly from 
the rule of equality. Secondly, the Board 
would be receptive to adjustments in basic 
fares either up or down within a certain 
range (TR. 62-63). 
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ment.® As a final example, TWA sug- 
gests that the Board remove what it 
sees as the unfairness in the current 
fare formula by making a one-time ad- 
justment in the maximum fare level to 
permit the recovery of a fair rate of 
return.” 

We have decided to adopt our tenta- 
tive proposal to use the phase 9 formu- 
la, as adjusted by the Board’s fare 
level standards, for establishing maxi- 
mum fares. We recognize that this for- 
mula, being based on average costs, 
was never designed to serve as a ceiling 
in a system of fare flexibility. We also 
do not ignore the fact that this formu- 
la purportedly produces fares below 
industry average costs in short-haul 
markets.?! Nevertheless, in our judg- 
ment, it establishes fares in most mar- 
kets high enough to enable the carri- 
ers to provide adequate service and 
earn an adequate return. There are 
several bases for this judgment. First, 
there is no scarcity of applicants will- 
ing to provide service in markets in all 
mileage blocks, some proposing fares 
significantly below the DPFI level.” 
This supports the inference that these 
fares, set at average costs, are typical- 
ly well above the costs of efficient op- 
erations. Second, for all distances 
beyond 500-700 miles, the DPFI fares 
were designedly set above fully distrib- 
uted costs—progressively so as dis- 
tance increases. Third, for the shorter 
hauls, we will continue to permit local 
service carriers, who for the most part 
serve these markets, to price their 
serv- ices in a zone ranging up to 130 
percent above the coach fares pro- 
duced by the phase 9 formula. Fourth, 
the overall load factor standard of 55 
percent, on which these fares are 
based, is rather low. Carriers-in higher 
cost markets or where yields fall below 
the ceiling, therefore, can raise load 
factors in order to recover their 
costs.” 

Finally, we are not establishing a 
rigid ceiling. Carriers will be able to 
charge fares above it where they can 
demonstrate higher costs; and, as we 


*°See also, Comments of Continental, pp. 
2-4. 

* Alternatively, TWA argues that if the 
Board adopts a rigid ceiling fare policy, it 
should be based on the costs incurred in 
higher cost markets. 

™The fare curve intersects the trip basis 
cost curve somewhere between 500 and 700 
miles; it intersects the non-stop cost curve 
at approximately 250 miles. 

2 Chicago-Midway Low-Fare Route Pro- 
ceeding (Docket 30277), Opinion and Order 
78-7-40 (July 14, 1978); Transcontinental 
Low Fare Route Proceeding (Docket 30356); 
California-Nevada Low Fare Route Proceed- 
ing (Docket 31574); Miami-Los Angeles Low 
Fare Case (Docket 31976); and Baltimore/ 
Washington-Houston Low Fare Route Case 
(Docket 31870). 

Seattle has suggested that this alterna- 
tive would be preferable to increased fares 
(TR 204-205). 
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will discuss in the next section, we will 
allow the carriers some additional lim- 
ited flexibility to raise fares above the 
ceiling without the likelihood of sus- 
pension. 

For these reasons, we see no need to 
adopt any of the fare level proposals 
of the carriers, all of which would sig- 
nificantly increase the permissible 
maximum fares. We especially do not 
believe it necessary to remove the 
impact of the discount fare adjust- 
ment before’ establishing ceiling 
fares.”* Essentially, the carriers’ argu- 
ment for removing its impact is that 
the discount fare adjustment penalizes 
them for offering discount fares, 
thereby inhibiting them from doing 
so. But this argument has no basis in 
reality as the great many discount fare 
offerings over the past year demon- 
strate. In principle, all the discount 
fare adjustment does is to raise the 
load factor the carriers must achieve 
in the aggregate to earn their target 
return. Also, since the method we will 
use for updating the ceiling will be 
based on costs alone, changes in the 
ceiling will no longer be affected by 
the introduction of discount fares. 

d. Fare Flexibility Above the Ceiling. 
The most controversial issue in this 
proceeding, and the one that has given 
us the most difficulty, is the question 
of upward fare flexibility. As discussed 
in the Notice, the Board recognized 
the force of the argument that in a 
more competitive environment, some 
prices must be free to rise as others 
fall. But we felt that regulatory re- 
straints on price increases were neces- 
sary to prevent the carriers from rais- 
ing coach fares to unreasonable levels 
in markets where the Board’s past 
entry policies have given them market 
power. Our maximum ceiling fare pro- 
posal, under which we would suspend 
any coach fare filed above it, but with 
exceptions permitted on justification, 
was designed to balance these conflict- 
ing considerations. 

In addition, we requested comments 
on the desirability of allowing carriers 
the flexibility to raise fares above the 
ceiling in order to assure them suffi- 
cient incentive to provide adequate 
service, especially during peak periods. 
We suggested two alternatives. Under 
the first, they would have the discre- 
tion to raise their fares by five percent 
above the ceiling in individual markets 
without submitting an economic justi- 
fication. Fares within this range would 
not be suspended except in extraordi- 
nary circumstances. Alternatively, 
they would be allowed to raise their 
fares by 15 percent above the ceiling 
on 52 peak days of the year per 
market, selected at their discretion. 

The positions of the commenters on 


the issue were divided. California, the 


%To do so would result in a fare increase 
of about three percent. 


Las Vegas Parties, the Seattle Parties, 
ACAP and DOJ opposed any flexibil- 
ity above the ceiling.** Most of the car- 
riers, as well as the FTC and DOT, fa- 
vored some form of upward fare flexi- 
bility.”* Their argments were predict- 
able: The opponents believe that entry 


is not sufficiently liberalized to check 


monopolistic abuses; the proponents 
argue that costs vary significantly by 
market and because the phase 9 for- 
mula is based on average costs, it is 
logical that in some market costs will 
be above that level; and they also 
assert that for the Board to permit de- 
viations from the average only on the 
downside would be to deny them an 
opportunity to earn the fair return 
embodied in that average.” 

The Board concludes that the carri- 
ers should be allowed some discretion 
to raise their fares above the ceiling 
without first seeking our approval. Es- 
sentially, there are two reasons for our 
decision. 

First, in unregulated, competitive in- 
dustries, the responsibility for pricing 
decisions, both up and down, is placed 
in the hands of individual firms and 
the marketplace, where it belongs. 
Firms setting prices above costs may 
encourage new companies to enter the 
field, offer the same product at a more 
reasonable price and capture a share 
of the market. By the same token, 
price competition will force companies 
to improve their efficiency or be 
driven from the market. In other 
words, in competitive industries, firms 
will be penalized for unreasonable 
pricing strategies or inefficient oper- 
ations. 


7%*Comments of California, pp. 7-8; Oral 
Argument of Las Vegas (TR. 81); Reply 
Comments of Seattle, pp. 2-5; Comments of 
ACAP, pp. 5-6; and Oral Argument of DOJ 
(TR. 16-17). Also, World apparently believes 
that upward flexibility should not be al- 
lowed since it would allow carriers to cross- 
subsidize low-fare competition by above-cost 
fares in other markets. Reply Comments of 
World, p. 2. 

7% See, e.g., Comments of American, pp. 7- 
11; Comments of Braniff, p. 2; Comments of 
Continental, pp. 4-6; Oral Argument of 
Delta, TR. 62-63; Comments of Eastern, pp. 
20-23: Oral Argument of National (TR. 123); 
Reply Comments of TWA, pp. 16-17; Com- 
ments of United, p. 2; Comments of Fron- 
tier, p. 2; Comments of Ozark, pp. 2-3; Com- 
ments of Southern, pp. 2-3; Comments of 
FTC, pp. 13-17; and Comments of DOT, p. 6. 

7 The FTC takes a somewhat different ap- 
proach, arguing that three or more carrier 
markets are ‘“workably competitive” and do 
not require maximum fare regulation. It 
suggests, therefore, that the Board adopt a 
so-called “bright line” test to determine 
whether to relax regulatory controls over 
price increases either completely or partial- 
ly. Carriers in ‘‘workably competitive” mar- 
kets would not be subject to ceiling fares or 
at the very least would be given additional 
discretion to raise and lower fares. In other 
markets, ceilings would be imposed; but the 
FTC believes that in these markets upward 
fare flexibility is also desirable. 
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As our entry program develops and 
we move over time toward easing 
entry, we expect that most markets 
will become workably competitive. 
Carriers in them will begin to behave 
like their counterparts in competitive 
industries; they will be required to 
maintain reasonable prices and im- 
prove efficiency or face immediate 
competition from lower cost carriers. 
Thus, the imposition of ceilings in 
those markets will become unneces- 
sary and, as we stated in the notice, we 
will begin allowing upward pricing 
flexibility. 

The development of our entry poli- 
cies will, of course, take time; but we 
see no need to wait until they are fi- 
nally established and working to begin 
easing constraints on upward pricing. 
Our entry and pricing programs 
should evolve together, and as we au- 
thorize more carriers to enter particu- 
lar markets, we should begin easing 
upward pricing restrictions in them. 
As we have already observed, if we 
intend to permit upward pricing flexi- 
bility as, over time, markets become 
effectively competitive, it is logical 
that we do so in markets that have al- 
ready achieved that status. This will 
have the additional advantage of per- 
mitting us to observe how prices 
behave in these circumstances and test 
the validity of the criterion of com- 
petitiveness that we apply. 

The second reason for permitting 
some upward pricing flexibility is to 
encourage the carriers to develop 
peak/off-peak pricing schemes. Al- 
though charging all passengers the 
same average fare has the appearance 
of fairness, it is both economically dis- 
criminatory and inefficient. It costs 
more to supply users at the peak than 
off-peak. Passengers flying during 
peak periods, therefore, should be re- 
quired to pay these higher costs; oth- 
erwise, off-peak passengers will be 
forced unfairly to subsidize peak 
period travelers. 

Higher prices at the peak will, or 
course, cause some passengers to shift 
to off-peak periods, reducing peak 
period demand and costs. By the same 
token, demand in off-peak periods will 
rise, increasing utilization of capacity, 
thereby reducing unit costs in these 
periods. Thus, peak/off-peak pricing 
plans will enable the carriers to reduce 
their overall costs and, with our poli- 
cies promoting competitive pricing, 
’" they will be able to pass those cost 
savings on to all passengers. 

The rule has been carefully designed 
to balance the desirability of allowing 
upward flexibility with the fact that 
barriers to entry into this industry 
still exist. Specifically, carriers in mar- 
kets that appear to be workably com- 
petitive will be permitted to establish 
fares up to 10 percent above the ceil- 
ing without submitting an economic 
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justification. As with our downward 
zone, fares within this upward range 
will not be suspended on grounds of 
the reasonableness of the level absent 
extraordinary circumstances. To be as 
conservative as possible, we will define 
workably competitive markets as those 
in which four or more interstate and 
intrastate carriers are authorized to 
provide nonstop service, either on an 
unrestricted or restricted basis.7* In 
markets where two or three carriers 
are authorized to provide nonstop 
service either on an unrestricted or re- 
stricted basis, we will allow carriers to 
establish fares up to five percent 
above the ceiling on 110 days per 
year;’? and in monopoly markets, carri- 
ers will have the discretion to estab- 
lish fares up to five percent above the 
ceiling on 58 days per year. Finally, 
upon proper justifiation,*® carriers will 
be able to charge peak fares above 
these levels. *? f 

We will, of course, closely monitor 
the behavior of prices in this upward 
zone; but we conclude that upward 
pricing flexibility is necessary, both as 
the consequence of our policy of 
moving this industry into a more com- 
petitive environment and as a means 
of encouraging the carriers to develop 
more efficient pricing schemes, there- 
by helping us achieve our goal of re- 
ducing the overall normal fare level. 

e. Adjustment of the Fare Ceiling. 
The last aspect of our ceiling fare 
policy requiring discussion is the 


78See appendix D for an illustrative list of 
these markets. The number and identity of 
these markets will, of course, change over 
time. Those carriers who have fill-up au- 
thority only or cannot carry local traffic 
will not be counted. We have decided to in- 
clude intrastate carriers in our definition be- 
cause it is the total number of scheduled 
carriers in a market, not merely the number 
of federally certificated ones, that deter- 
mines whether or not the market is work- 
ably competitive. 

7?Carriers will therefore be able to charge 
peak fares on two days per week and on the 
peak days surrounding various national 
holidays. 

’°Thus, carriers in these markets will be 
able to charge peak fares on one day per 
week plus the peak holidays surrounding 
-various national holidays. 

*'This justification should include a show- 
ing that off-peak fares were available in the 
market. However, we reject as unworkable 
the suggestion of California that a carrier 
offering a peak fare above the ceiling be re- 
quired to offer an off-peak one below the 
ceiling so that the average is the ceiling 
fare. Adopting this proposal would destroy 
the very flexibility the rule is designed to 
achieve and would entangle the Board in a 
regulatory web of traffic projections, 
weightings and peak/off-peak definitions 
(TR. 23-24). 

®2Of course, carriers will be able also to 
offer fares above the ceiling or any of these 
upper levels when they can demonstrate 
higher costs. The 130 percent zone for local 
service carriers will be based upon ceiling 
fares, not these new upper limits. 
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method we will use to adjust the ceil- 
ing for changes in costs. As we stated 
in the Notice, the current method of 
comparing revenues (adjusted to 
remove discount fare dilution) with 
expenses (adjusted to reflect load 
factor, seating, utilization and depreci- 
ation standards) to determine whether 
a fare increase is needed is not adapt- 
able to a system of fare flexibility 
without undue complication.*= We 
therefore proposed to adjust the ceil- 
ing om the basis of changes in costs 
alone, adjusted for ratemaking stand- 
ards. We found that this method 
would produce approximately the 
same results as the current one, 
achieving them in a far less complex 
fashion. 

Only a few commenters discussed 
this issue; and they generally opposed 
our proposed method.®* For inst2nce, 
Eastern argues that the Board's deci- 
sion to update the ceiling on the basis 
of costs alone is inconsistent with sec- 
tion 1002¢e)(5) of the act, which en- 
joins us to consider the “need of each 
carrier for revenue.” * Similarly, Cali- 
fornia urges us not to ignore carrier 
revenue in adjusting the ceiling, sug- 
gesting that increases in the ceiling 
fare levels be based on the cost of serv- 
ice and revenue needs of the particular 
carriers involved.*’ United suggests 
that the Board adjust the fare level in 
each market on the basis of unadjust- 
ed costs per ASM excluding any rate 
of return element,®* while Delta asks 
us to abolish the DPFI fare level 
standards of load factor, seats and uti- 
lization and judge the reasonableness 
of carrier-initiated fares on the basis 
of the 12 percent DPFI rate of return 
standard. 

The Board has decided to adopt the 
updating technique proposed in the 
notice. It is a relatively simple method, 
well suited to a system of fare flexibil- 
ity. And, as noted, it produces approxi- 


*°The only way it could be used would be 
to compute hypothetical normal revenues in 
each market where carriers’ fares are below 
the ceiling or by making ad hoc adjustments 
to the load factor standard to reflect the 
higher load factors in reduced fare markets. 

% This would be true as long as the rela- 
tionship between the average full-fare yield 
and average ceiling fare stayed the same. 
When the relationship changes, use of the 
old adjustment method would lead to 
change in the ceiling. This would be avdis- 
tortion, because we intend the ceiling to re- 
flect the costs of providing adequate air 
service, not the pricing behavior of the pro- 
viders. 

8sContinental states that it would prefer 
having the economy fare treated through 
ad hoc adjustments to the load factor stand- 
ard but is willing to accept our conclusion 
that our method will achieve the same re- 
sults. 

* Comments of Eastern, pp. 20-21. 

8? Comments of California, pp. 6-7. 

’’Comments of United, p. 3; Oral Argu- 
ment of United, TR. 168. 

8°Oral Argument of Delta, TR. 61-62. 
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mately the same result as the rather 
complex approach used today. Nor is 
the fact that we will base increases on 
costs alone at odds with section 
1002(e)(5) of the act. Our updating 
technique is not confiscatory; indeed, 
carriers will continue to enjoy the 
same opportunity they now have to 
charge fares high enough to recover 
their costs reasonably incurred plus a 
12 percent return on investment. 


3. FARE FLEXIBILITY BELOW THE CEILING 


a. Legality of the “Suspend-Free” 
Zone. In addition to eliminating the 
uniform fare requirement of Phase 9, 
the major change in our ratemaking 
policies proposed in the notice was the 
creation of a ‘“suspend-free’” zone 
ranging to 50 percent below the ceiling 
fare level. Under this policy, carriers 
would be free to either lower or raise 
their fares within the zone without 
submitting the data now required by 
our economic regulations (14 CFR 
Parts 221-165) to justify them; and 
fares would not be suspended on 
grounds of the reasonableness of the 
level,” unless a complainant could 
demonstrate that the injury to compe- 
tition from allowing the allegedly un- 
economic fares to be effective during 
investigation was greater than the 
injury to the traveling public from de- 
priving them of the benefit of the re- 
duced fares.*' In order to make this 
demonstration and secure the suspen- 
sion of a fare, the complainant would 
have to show: (1) That there was a 
high probability that it would be 
found to be unlawful (i.e., that the 
complainant would prevail on the 
merits) after investigation; (2) that 
there is a substantial reason to believe 
it is predatory, so that allowing it to 
go into effect could create the sub- 
stantial likelihood of immediate and 
irreparable harm to competition (as 
distinguished from the harm to an in- 
dividual competing carrier); (3) that 
such harm to competition would be 
more substantial than the injury to 
the traveling public arising from the 
unavailability of the preposed fare; 
and (4) that the suspension would not 
otherwise be contrary to the public in- 
terest. 


Fares that may be unjustly discrimina- 
tory or unduly preferential or prejudicial 
would still be subject to suspension on those 
grounds. 

*If this demonstration was not made, the 
Board would nevertheless consider whether 
the fares should be investigated, either on 
the basis of the complaint or on its own ini- 
tiative. 

“”As noted in the Notice, this four part 
test is similar to the one used by the courts 
in determining whether to grant a stay or 
preliminary injunction. See Fortune v. 
Molpus, 431 F.2d 799, 804 (5th Cir. 1970); 
Virginia Jobbers Association v. Federal 
Power Commission, 259 F.2d 921, 925 (D.C. 
Cir. 1958); Resident Advisory Board v. 
Rizzo, 429 F. Supp. 222, 224 (E.D. Pa. 1977). 
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As explained in the notice, the zone 
would remove several of the direct im- 
pediments to normal-fare competition, 
at least over a limited range. Carriers 
would no longer have the burden of 
justifying their fare proposals in ad- 
vance to the Board, revealing their 
pricing strategies and analyses to their 
competitors. And carriers would no 
longer face the threat of suspension of 
reduced fares on level grounds, unless 
the fares presented an immediate and 
irreparable danger to competition. 

Most of the commenters generally 
support our proposal to establish a 
“no-suspend” zone,” although some 
have suggested certain modifications.™ 
A few, however, challenge both the 
wisdom and legality of various aspects 
of it, particularly our proposal elimi- 
nating the requirement that fares be 
accompanied by an economic justifica- 
tion and our proposed suspension 
standard. These arguments, however, 
are without merit and clearly do not 
prevent us from adopting the propos- 
als. 


For example, ACTOA argues that 
the elimination of fare justifications 
violates the burden of proof provision 
of section 556 of the APA.® According 
to it, this burden would shift from the 
proponent of a fare to the complain- 
ant, who would have the responsibility 
for showing that a fare is unreason- 
able.* But complainants have this re- 
sponsibility today; they must show 
why a particular fare proposal may be 
unlawful and should be suspended 
pending investigation. Similarly, in an 
evidentiary investigation, while a pro- 
ponent of a fare has the burden of 
producing all the evidence in its pos- 


*%The Commonwealth of Puerto Rico re- 
quests that we extend the policies we acopt 
for the 48 contiguous States to the main- 
land-Puerto Rico/Virgin Islands market. We 
have decided not to do so in this proceeding 
primarily because we did not propose it in 
the notice. We will, however, institute a sep- 
arate proceeding leading toward the estab- 
lishment of these policies in other rate- 
making entities, including Puerto Rico/ 
Virgin Islands. 

*We, will deal with 
below. 

* This section provides, in part, that a 
preponent of a rule or order has the burden 
of proof. Its terms, however, apply to hear- 
ings which are required by the azency’s 
statute to be held on the record. American 
Trucking Ass'n v. U.S., 344 U.S. 298, 318-320 
(1953). This is not the case under the Feder- 
al Aviation Act in rulemaking proceedings 
such as this one. For a more complete dis- 
cussicn, see pages 10 through 19 above. 

% Comments of ACTOA, pp. 3-6; oral argu- 
ment of ACTOA, tr. 235. Eastern argues 
that without justifications, an opponent of 
a fare will be unable to demonstrate the un- 
reasonableness of a fare, Comments of East- 
ern, p. 5; Southern makes a similar argu- 
ment, Comments of Southern, pp. 5-6. Be- 
cause we will allow complainants the oppor- 
tunity to file replies to a proponent carrier’s 
answer, this argument is without merit. 


these suggestions 


session on the issue of lawfulness,” an 
opponent must rebut that evidence, 
demonstrating that the fare is unlaw- 
ful. Thus, the elimination of fare jus- 
tifications will not shift the relative 
evidentiary burden between the par- 
ties. 

It will, however, relieve the carriers 
of the burden of attempting to predict 
the results of innovative fare propos- 
als to the Board’s satisfaction; and it 
will relieve them also of an unneces- 
sary burden since experience over the 
past year has shown that fares within 
the zone are economically viable in 
scheduled operations without any de- 
terioration in service to the traveling 
public.°® We would abdicate our public 
interest responsibilities by refusing to 
change policies which experience and 
our continuing evaluation of the air- 
line industry have taught us are no 
longer needed. Indeed, “[foJne of the 
most significant advantages of the ad- 
ministrative process is its ability to 
adapt to new circumstances in a flexi- 
ble manner.” Thus, we have decided 
to adopt our tentative finding in the 
notice eliminating the requirement for 
filing economic justifications for fares 
within the zone.’ 


"Section 506 of the Board’s Procedural 
Regulations (14 CFR 302.506) places the 
burden 6f going forward with the evidence 
at a hearing upon the proponent of a fare. 
We are reviewing that section in order to de- 
termine whether any change is necessary to 
make it absolutely clear that the burden is 
as we have stated. 

%* Whiie a fare within a zone is presumed 
to be lawful, this presumption is rebuttable. 

% ACTOA contends that we would ignore 
our ratemaking responsibilities by adopting 
the no-suspend zone, apparently assuming 
that we have established a conclusive pre- 
sumption that fares within the zone are rea- 
sonable. See also comments of Eastern, pp. 
11-12; comments of Southern, pp. 5-7; com- 
ments of World, p. 9. This assumption is 
simply wrong. We wil! continue to review 
these fares for reasonableness under the 
new standards as complaints are filed; and 
while we will consider fares within the zone 
to be prima facie reasonable in deciding 
whether to suspend them, we will conduct 
investigations when we believe it necessary 
to do so. Of course, our ceiling protects 
against unreasonably high fares. 

‘RCC v. National Citizens Com. for 
Broadcasting, supra at 2120. As noted 
above, an agency may develop statutory 
standards through the rulemaking process 
which are then used in subsequent proceed- 
ings. U.S. v. Storer Broadcasting, supra; 
FPC v. Texaco, supra; Washington Utilities 
& Transportation Commission v. FCC, 513 
F. 2d 1142 (9th Cir.), cert. denied, 423 U.S. 
838 (1975). 

1 We aiso will adopt our proposal amend- 
ing subpart E of our procedural regulations 
(14 CFR 302.500) so as to allow the com- 
plaining party the opportunity to file a 
reply to the proponent’s answer. Because no 
justification will be filed, a complaining 
party will not have the necessary informa- 
tion with which to file a detailed complaint 
until the proponent’s answer. We, therefore, 
believe that fairness requires that a com- 

Footnotes continued on next page 
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Eastern challenges our proposed 
standard for deciding whether to sus- 
pend a fare within the zone arguing 
that the four-part test is vaguely de- 
fined and impossible to prove.'” Yet, it 
is no more indefinite or difficult than 
the test on which it is modeled, that is, 
the one used by the courts in deter- 
mining whether to grant a stay or pre- 
liminary injunction. And, after all, a 
suspension is not unlike these judicial 
remedies. Litigants seemingly have 
little difficulty in arguing to a court of 
law that a stay or preliminary injunc- 
tion should be granted; and we would 
expect that opponents of a fare pro- 
posal will experience little trouble in 
devising similar arguments to us in 
their complaints and replies. 

Eastern also complains that our sus- 
pension standard is rather harsh, ex- 
ceeding even the standards of prevail- 
ing antitrust laws. The thrust of its 
complaint appears to be the fact that 
we will consider only immediate and 
irreparable harm to competition as 
distinguished from harm to individual 
competing carriers in deciding wheth- 
er to suspend a fare.’ It relies on lan- 
guage in three cases to show that the 
antitrust laws are concerned with 
harm to individual competitors and 
reach discriminatory pricing that 
gradually erodes competiton.'™* 

Eastern’s reliance on these cases is 
misplaced. In fact, in one of the cases 
it cites—Utah Pie v. Continental 
Baking—the Supreme Court empha- 
sized that the antitrust laws “‘[do] not 
forbid price competition which will 
probably injure or lessen competition 
by eliminating competitors, discourag- 
ing entry into the market or enhanc- 
ing the market shares of dominant 
sellers.’ Similarly, the 10th circuit 


Footnotes continued from last page 
plainant be given the opportunity for reply. 
American (comments, p. 10), Delta (com- 
ments, p. 8), and TWA (comments, pp. 40- 
41) oppose this proposal because it means 
that the time period for complaints has to 
be shortened, and an opponent of a fare 
may not be able to prepare a meaningful 
complaint. However, under our new proce- 
dures, complainants will have an opportuni- 
ty for reply. 

'’°2Comments of Eastern, p. 4. Similar ar- 
guments were raised by Allegheny (com- 
ments, p. 4); National (oral argument, tr. 
122); Southern (comments, pp. 3-5); and 
World (comments, p. 9). 

‘3 Comments of Eastern, pp. 5-12. Similar 
objections have been raised by Allegheny 
(comments, pp. 4-5) and Southern (com- 
ments, pp. 3-5). 

'* Atlas Building properties Co. v. Dia- 
mond Block and Gravel Co., 269 F.2d 950 
(10th Cir. 1959), cert. denied, 363 U.S. 843 
(1960); Porto Rican American Tobacco Co. 
v. American Tobacco Company, 30 F.2d 234 
(2d Cir.), cert. denied, 279 U.S. 858 (1929); 
and Utah Pie Co. v. Continental Baking 
Co., 386 U.S. 685 (1967). 

'%5 Utah Pie Co. v. Continental Baking Co., 
supra at 702. The court, however, went on 
to state that the laws establish some ground 
rules for the game. 
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has recently interpreted its decision in 
Atlas Building Products, supra, which 
Eastern cites for the proposition that 
Board must concern itself with harm 
to individual competitors, stating: 


We believe there are fundamental flaws in 
the trial court’s application of the Sherman 
Act. The court’s holding that [defendant’s] 
conduct was predatory is based on its effect 
as a competitor rather than its effect on 
competition. As we said in Atlas Building 
Products Co. v. Diamond Block & Gravel 
Company: “Antitrust legislation is con- 
cerned primarily with the health of the 
competitive process, not with the health of 
the individual competitor who must sink or 
swim in the competitive enterprise.” * * * In 
a two firm industry, the exclusion of one 
firm necessarily results in a monopoly. That 
does not mean the survivor necessarily vio- 
lates the antitrust laws. (Footnote and cita- 
tion omitted.) '* 


We therefore do not accept the con- 
tention that our suspension standard 
is at odds withthe antitrust laws. 

We also reject as premature at best 
the notion implied in Eastern’s argu- 
ment that our new policies will inevi- 
tably lead to destructive price competi- 
tion or even unreasonable and unjust 
fares. We will, of course, closely moni- 
tor this new policy;' but as we ex- 
plained in the notice, we do not believe 
the fear of destructive price competi- 
tion is a realistic one in this industry. 
In any event, rather than prevent 
price competition on the basis of spec- 
ulation that it will injure the competi- 
tive process, we will take action when 
and as harm to that process becomes 
imminent or actually occurs. 

Finally, we admit that our suspen- 
sion standard for fares within the zone 
may be difficult to meet. But its rela- 


06 Pacific Engineering & Production Com- 
pany of Nevada v. Kerr-McGee Corporation, 
551 F.2d 790, 795 (10th Cir. 1977), cert. 
denied, 98 S.Ct. 234 (1977), reh. denied, 98 
S.Ct. 543 (1977). See also International Air 
Industries, Inc. v. American Excelsior Co., 
517 F.2d 714 at 721 (5th cir. 1978), cert. 
denied, 424 U.S. 943). (‘‘* * * [Nijeither the 
{Robinson-Patman Act] nor any social value 
compels the sheltering of an individual com- 
petitor, at the expense of the public inter- 
est, from the competitive process’’.) 

7 We, however, reject TWA’s suggestion 
that we adopt these rules on an interim 
basis and at the same time institute a 
formal investigation of the impact they will 
have on the air transportation system. 
(Comments of TWA, pp. 25-26; reply com- 
ments of TWA, p. 4). TWA believes that 
these procedures are necessary so as not to 
run afoul of the Supreme Court’s decision 
in FPC v. Texaco, 417 U.S. 380 (1974), which, 
according to it, established the doctrine that 
an administrative agency charged with regu- 
lating just and reasonable rates cannot sit 
back and leave prices to be set by market 
forces. Assuming that TWA’s characteriza- 
tion of this finding in this case is correct, it 
simply does not follow that our new policies 
are inconsistent with it. The fact that we es- 
tablish a prima facie zone of reasonableness 
for suspension purposes only cannot be 
equated with abandoning our ratemaking 
responsibilities under the Act. 
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tive difficulty does not render it il- 
legal.'°*> Indeed, it has been purposely 
designed to discourage frivolous com- 
plaints. In our view, carrier manage- 
ments should devote their time and 
energies in devising new and innova- 
tive pricing strategies for competing in 
the marketplace, rather than in com- 
plaining against each other’s fares. 

For these reasons, we have decided 
to adapt the suspension standards pro- 
posed in the notice. 


B. MODIFICATIONS TO THE “‘“NO SUSPEND” 
ZONE BELOW THE CEILING 


The Board’s objective in this pro- 
ceeding of relaxing the pervasive regu- 
latory control over the pricing behav- 
ior of the industry and encouraging 
normal-fare price competition must, of 
course, be balanced by our duty to 
insure that too rapid a transition to 
competitive pricing does not result in 
the inability of carriers in the market 
to provide adequate service to the 
public. Our no-suspend zone repre- 
sents this trade-off. It is a modest 
transitional step from the present 
rigid regulatory system to a more 
freely competitive one. 

Some of the commenters believe 
that we should go further, suggesting, 
for example, that we lower the floor or 
eliminate it completely, or that we 
tighten the standards for obtaining 
suspensions on grounds of unjust dis- 
crimination and undue preference and 
prejudice. Others argue that the zone 
represents too radical a step and sug- 
gest that we retrench by narrowing 
the zone, limiting it to discount fares, 
or placing restrictions on the carrier’s 
ability to change fares within it. With 
the exception of lowering the floor for 
off-peak periods, we have decided to 
reject these various suggestions. Our 
reasons are set forth below. 

1. Level of the floor—As explained in 
the notice, we have chosen a 50 per- 
cent reduction from DPFI fares as the 
floor of the zone because existing dis- 
count fares and intrastate fares down 
to'and below this level have been used 
successfully by interstate and intra- 
state carriers.'®°® Establishing a narrow- 


108 As we observe in the notice, the deter- 
mination as to whether the Board’s powers 
of suspension under section 1002(g) of the 
Act should be invoked is a matter which 
Congress has left to the discretion of the 
Board. See United States v. Students Chal- 
lenging Regulatory Agency Procedures 
(SCRAP), 412 U.S. 669, 690-691 (1973); 
Arrow Transportation Co. v. Southern R. 
Co., 372 U.S. 658 (1963). 

109 Appendix C attached to the notice 
shows the relationship of a number of then 
effective discount and intrastate fares to 
the proposed floor and ceiling. This experi- 
ence is also corroborated by studies which 
show that profitable operations could be 
conducted at fares representing reductions 
from the DPFI equal to or greater than the 
50-percent level we have chosen. See appen- 
dix B of the notice. 


FEDERAL REGISTER, VOL. 43, NO. 172—TUESDAY, SEPTEMBER 5, 1978 





39532 


er zone by raising the floor, therefore, 
could inhibit the offering of many 
fares which we know from this experi- 
ence are sustainable in scheduled serv- 
ice, and are beneficial to the traveling 
public and the carriers. 

Some commenters suggest, however, 
that we establish a higher floor,''® ar- 
guing, generally, that it is necessary to 
guard against predation.'" This argu- 
ment ignores the fact that fares at or 
even below the 50-percent level are of- 
fered today in scheduled service, are 
extremely profitable and have not 
harmed the competitive process. It ig- 
nores, also, that our new rules provide 
sufficient protection against anticom- 
petitive behavior since parties will be 
able to secure suspensions or investiga- 
tions of fares they can show are likely 
to be predatory. And, in any event, we 
have tools to deal with predatory be- 
havior if it occurs. Such an approach 
is far preferable to constricting compe- 
tition from the start. 

American, on the other hand, recom- 
mends that the Board not establish a 
floor at all. It points out that a lower 
limit on fares creates a natural impe- 
tus for carriers to set fares at that 
level, whether they are justified or 
not.'! y 

As we discussed in the notice, a “‘sus- 
pend-free’”. zone should go as low as 
possible, since there are wide differ- 
ences in the costs of different flights 
and in the nature of demand in differ- 
ent markets.'* A zone of flexibility 
gives the carriers the ability to fine- 
tune their prices accordingly. Thus, 
American’s suggestion has some 


ne Ozark suggests a 35 percent floor (Com- 
ments, pp. 3-4); World recommends a down- 
ward zone of 30-35 percent of the DPFI 
level fares (comments, p. 10); Delta believes 
that the Board should simply announce 
that it would be receptive to fare reductions 
of 25 percent (tr 61-62); and ACTOA argues 
that fares should be based on fully allocated 
costs and that any fare more than 30 per- 
cent below the basic fare level be considered 
prima facie predatory (comments, appendix 
A, pp. 14-15). Although California supports 
the proposed rule, it believes that a better 
method for setting minima is to base them 
on the particular carrier’s marginal costs in 
the market (comments, p. 4). 

"! World also recommends that the Board 
establish a benchmark for predation in 
order to protect new entrants. It suggests a 
rule under which any fare below average 
variable costs would be considered per se 
predatory (comments, p. 11). In a similar 
vein, the FTC (comments, p. 17) and ACAP 
(comments, p. 4) suggest that we develop 
standards for judging the lawfulness of 
fares within the zone upon investigation. 
We will reject these suggestions. In our 
judgment, such standards are best devel- 
oped case by case. 

"2Comments of American, p. 6. Southwest 
also prefers that no explicit floor on prices 
be set (comments, p. 1). 

"3We emphasize that carriers will have 
the flexibility to offer fares within the zone 
directionally and by flight in individual 
markets. 
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appeal. Nevertheless, we believe a 
floor is necessary '*’as we introduce 
our new policies, so that we can be sat- 
isfied that the movement toward com- 
petitive pricing does not result in a de- 
terioration in service. We, of course, 
do not expect it to occur; and, once we 
are assured by experience that fares 
below the floor will not lead to inad- 
equate service, we should be able to 
eliminate the floor completely. 

We recognize, of course, that service 
in many markets may be profitable at 
fares below this level, especially 
during off-peak periods. Southwest 
points out, for example, that it typi- 
cally offers off-peak fares on a profit- 
able basis at levels 60 to 70 percent 
below DPFI fares on about 40 percent 
of its seats.’ It suggests, therefore, 
that we lower the floor of the zone for 
these periods.'** We agree. Off-peak 
pricing will enable the carriers to in- 
crease their efficiency during these pe- 
riods, thereby decreasing their unit 
costs and reducing the overall normal 
fare level. Indeed, Southwest observes 
that were it not for its increased pro- 
ductivity during these periods, its 
overall fare level would be significant- 
ly higher.*!7 

For this reason, we have decided to 
widen the “no-suspend” zone for off- 
peak pricing, allowing the carriers the 
flexibility to reduce their fares down 
to 70 percent below the ceiling fares 
on 40 percent of their total weekly 
available seat miles. We choose the 70- 
percent floor and the 40-percent limit 
because we know from Southwest’s ex- 
perience that a fare structure includ- 
ing off-peak fares down to this level 
and on this share of the ASM’s can be 
highly successful without burdening 
either the carrier or higher rated traf- 
fic.'* Defining uniform off-peak peri- 
ods for the entire air transportation 
system would be a difficult if not im- 
possible task. Rather than attempt it, 
therefore, we believe it reasonable and 
far easier to rely upon the ratio of off- 
peak to total operations observed in 


14We also believe that the floor should 
vary with the ceiling. Therefore, we reject 
California’s suggestion that the floor be 
kept at 50 percent of the current ceiling 
(comments of California, p. 7). On the other 
hand, we see no need to adopt TWA’s sug- 
gestion (comments, p. 39) of forcing a carri- 
er to raise or justify any fare that, although 
originally within the zone, falls below it as 
the ceiling increases. 

15 Comments of Southwest, pp. 1-2. 

61d. at p. 3. 

"77d. at p. 2. 

"8 As documented in the Board’s opinion 
in Chicago-Midway Low Fare Route Pro- 
ceeding, in the period 1972-1976 South- 
west’s traffic grew at a compound annual 
rate of 49.4 percent, its revenues increased 
from $5.8 million to $30 million, its net 
income from $—1.6 million to $4.9 million 
and its earnings per share from $-—2.00 to 
$3.13. Order 78-7-40 at p. 54. 


Southwest’s highly successful experi- 
ence in its Texas markets.'” 

2. Scope of the rule.—As proposed in 
the notice, the ‘“no-suspend” zone 
would apply to both normal and dis- 
count fares and in all markets in the 
48 contiguous States. Eastern and Al- 
legheny suggest that we limit its appli- 
cability to discount fares only.'!” This 
suggestion would simply maintain the 
status quo and is at odds with our cur- 
rent policies to encourage price compe- 
tition in normal fares. We therefore 
reject it. 

We also reject World’s recommenda- 
tion that the Board exclude markets 
receiving low-fare competition from 
the coverage of the rule.'?’ Apparently, 
World fears that new entrants will be 
the target of predatory moves by in- 
cumbent carriers. Such fears are spec- 
ulative at best, and we will deal with 
predation if it occurs. As with any 
competitive enterprise, World should 
depend upon the abilities of its man- 
agement, not a Board rule that would 
restrict carriers’ options to compete. 
We see no reason to shield World from 
the rigors of the competitive process, 
provided we preserve our ability and 
will to protect it from predation. 

3. Price competition within the 
zone.—We have emphasized through- 
out this proceeding that the purpose 
of the zone is to encourage price com- 
petition by allowing the carriers the 
freedom to raise and lower fares 
within it and to experiment with var- 
ious price/quality options. Some com- 
menters, however, would have us limit 
this freedom. 

For instance, California suggests. 
that we closely control price increases 
within the zone requiring carriers to 
justify them. California believes that 
this rule is necessary to prevent preda- 
tory behavior. '?? We will not adopt this 
recommendation. Only through ex- 
perimentation will carriers be able to 
respond to the demand characteristics 
of the market, arriving at the opti- 
mum price/service mix; and in doing 
so, they will necessarily make mis- 
takes. They must have the freedom 
promptly to correct these errors. Oth- 
erwise, they simply might not engage 
in price competition at all. In any 
event, California’s fears about preda- 
tion are premature; the Board fully in- 
tends to use its suspension power to 


118 Southwest also suggests that we modify 
the time requirements for might coach fares 
established in our decision in the Domestic 
Night Coach Fare Investigation, order 77-4- 
133 (reconsideration denied, order 77-6-118). 
There is simply no need to do so. Under our 
new rules, carriers will be able to offer off- 
peak fares during the less busy times of the 
day, rather than limit these fares to the 
hours specified in that decision. 

2Reply comments of Eastern, p: 14; com- 
ments of Allegheny, p. 6. 

%21Comments of World, pp. 9-10. 

12 Comments of California, pp. 5-6. 
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prevent such anticompetitive behav- 
ior. 

We also reject the suggestion of 
World that we restrict the ability of 
carriers to respond to the fares of 
their competitors by not allowing 
them to match the price without 
matching the service.'* In unregulated 
industries, of course, companies are 
free to match the prices of their com- 
petitors even though they may offer a 
slightly different product or service. 
‘This is exactly the way competition is 
supposed to work and the consumer is 
given a wide range of price/service of- 
ferings from which to pick. Adopting a 
rule such as World suggests would re- 
quire us to decide in practically every 
case whether the response of a carrier 
to an offering of its competitor were 
sufficiently close so that the same 
price could ‘be charged. We believe our 
energies are better spent in developing 
policies to produce a more freely com- 
petitive airline -industry. Thus, we 
affirm our tentative decision to allow 
carriers the freedom to respond com- 
petitively to the low‘fares of their 
competitors both within and below the 
zone. '*4 

Finally, Omaha and Nashville argue 
that the Board must devise some 
mechanism for insuring that low fares 
are offered in all markets where they 
are economically justified; '% other- 
wise, the Board would be ignoring its 
statutory responsibilities of preventing 
undue preference and prejudice and 
unjust discrimination. '76 

We recognize, of course, that a low 
fare. offered’ in selected markets ap- 


%3Comments of World, p. 6; oral argu- 
ment of World, TR. 7-8. See also oral argu- 
ment of Delta, TR. 105. 

124A carrier will not, however, be allowed 
to match the fare of its competitor on short 
notice. See comments of TWA, p. 41. The in- 
novator of a low-fare service should be al- 
lowed to enjoy the fruits of his innovation 
albeit for a short time. 

%Comments of Omaha and Nashville, 
passim. They particularly oppose our inten- 
tion to allow carriers to propose fares below 
the floor based on specialized marketing 
needs. While standards to judge the lawful- 
ness of fares below the floor will be devel- 
oped on a case-hy-case basis, we see no need 
to limit the carrier’s ability to offer fares to 
fit the peculiarities of its individual mar- 
kets. 

%6On the other hand, the FTC (com- 
ments, appendix A, p. 8) -and Southwest 
(reply comments, p. 3) fear that the Board’s 
tightening of the standards for suspension 
on grounds of reasonableness may lead to 
increases in complaints seeking suspensions 
on grounds of unjust discrimination, and 
undue preference and prejudice. Thus, they 
suggest that we develop standards making it 
difficult for complainants to have fares sus- 
pended on these grounds. We will not do so. 
This rulemaking goes only to the question 
of reasonableness of fares within the zone; 
strict standards to evaluaté claims of unjust 
discrimination and undue preference and 
prejudice have not been proposed, and we 
believe it would be unfair to adopt any in 
this final rule. 


' 
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pears to be unfair and. discriminatory 


to passengers in other markets. But we . 


also know from_ experience that 
through the competitive process, these 


low fares tend to spread to other mar- 


kets where they are economically rea- 
sonable.'?7 We, therefore, do not be- 
lieve it necessary to devise elaborate 
machinery to insure that low fares are 
offered in all markets where they are 
justified by costs; we are convinced 
that competition and the marketplace 
will achieve that result. !78 


3. JOINT FARES 


In the notice, the Board proposed to 
modify the joint fare prescriptions set 
forth in phase 4 of the DPFI '*° so that 
the required joint fares would be 
based upon ceiling fares (less a termi- 
nal charge) or the sum of the actual 
local fares, whichever is less. While 
several commenters apparently sup- 
port this proposal,'*° some have sug- 
gested that we should examine the 
question of whether our current joint 
fare policies are compatible with a 
system of fare flexibility.’ Because 
we will deal with our entire policy on 
joint fares in the second phase of this 
rulemaking, we need not reach this 
question now. Two matters raised by 


.the commenters require further dis- 


cussion, however. 

First, there appears to be some con- 
fusion about the method of division of 
joint fares based on the sum of the 
actual local fares. The local service 
carriers argue that the application of 
the current cost-prorate division for- 
mula to these joint fares produces an 
unfair and inequitable result, since a 
carrier reducing its local fare could re- 
ceive more than that fare as its share 
of the joint fare revenue, with the 
other. carrier receiving substantially 
less.'3? The local service carriers have 


simply misread our proposal. We never 


prescribed a method of division for 
joint fares based on the sum of the 


27 Super Saver fares were at first limited 
to the New York/Los Angeles-San Francisco 
markets; they are now offered nationwide. 

28Tn any event, fares that may be unjust- 
ly discriminatory or unduly preferential 
may still be suspended or investigated on 
those grounds. 

29Phase 4 (joint fares), order 74-3-80 
(March 13, 1975) and order 74-12-108 (Dec. 
27, 1974). These joint fare prescriptions are 
set forth in order 74-12-108 as modified by 
order 75-8-126. 

8°Comments of American, p. 9; comments 
of Eastern, pp. 23-24; comments of TWA, 
pp. 36-38; comments of United, pp. 15-16; 
reply comments of North Central, p. 1; com- 
ments of Ozark, p. 4; and reply comments of 
ACAP, pp. 1-2. 

31Comments of American, p. 9; comments 
of Continental, pp. 6-12; comments of East- 
ern, pp. 23-24; and comments of TWA, pp. 
36-38. 

182Comments of Frontier, p. 3; reply com- 
ments of North Central, pp. 4-6; and com- 
ments of the Local Service Carriers, pp. 4-8. 


locals, preferring instead to leave it to 
negotiation between the carriers in- 
volved. To avoid any doubt, however, 
we will prescribe that, in the absence 
of an agreement, each carrier should 
receive its local fare as its share of 
these joint fares when they are based 


on the sum of the actual fares.'* 


The second -issue deals with the 
question of the point beyond and 
hidden city fare construction rules 
now required to be used to construct 
joint fares.*4 An explanation of these 
rules (with examples) is set forth in 
appendix*C; but, generally, they work 
to constrain the maximum permissible 
joint fares. The point beyond rule re- 
quires that a joint fare to a point 
cannot be higher than a joint fare toa 
point more distant via the same rout- 
ing; the hidden city rule requires that 
in. constructing joint fares, a carrier 
must use the combination of fares 
that produces the lowest fare regard- 
less of routing. 

We have decided to adopt policies 


leading toward the elimination of 


these rules." while their use under a 
uniform mileage-related fare formula 
is perhaps logical and equitable, these 
rules are simply inconsistent with a 
policy of allowing the carriers the dis- 
cretion to price their services on a 
market-by-market basis. Their applica- 
tion in a system of fare flexibility may 
lead to fare reductions in a large 
number of markets which are not re- 
lated to the costs incurred in those 
markets. Not only could this inhibit 
the carriers from exercising the pric- 
ing flexibility we are extending to 
them, it may even reduce their ability 
to provide adequate service. 

We are concerned, however, that the 
immediate elimination of these rules 
may lead to sudden increases in fares 
in many markets creating a financial 
burden for a great number of passen- 
gers. We, therefore, will eliminate 
them gradually over the next 2 years. 
Carriers will be required to maintain 
for 2 years joint fares no higher than 
those currently constrained by the 
point beyond and hidden city con- 
struction rules, except that they will 
be allowed to raise any of them by up 
to 5 percent in each year in addition to 
any other allowed increases (not to 
exceed other fare ceilings). Otherwise, 


33We will reject Southwest’s request 
(comments, p. 4) that joint fares not be re- 
quired in markets where fares are at least 
one-third below the maximum local fares. 
The entire question of mandatory -joint 
fares will be taken up in the next phase of 
this rulemaking. 

134Order 74-12-108, p. 25 n. 54. Also print- 
ed in CAB DPFI vol. at 212 n. 54. 

1385Several commenters have pointed out 
the inequities produced from the applica- 
tion of these rules and requested that they 
be eliminated. See comments of United, pp. 
15-16; reply comments of North Central, pp. 
1-4; and comments of Local Service Carri- 
ers, pp. 9-12. 
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the point beyond and hidden city rules 
will not longer apply. 

In sum, we have decided to adopt 
the joint fare policy as proposed in the 
notice, as modified here. 6 


D. ENVIRONMENT AND ENERGY 


NEPA establishes broad national 
goals to promote efforts for protecting 
and enhancing the environment. The 
Board, like other Federal agencies, is 
committed to developing and adminis- 
tering its policies in a manner consist- 
ent with these goals (part 312 of the 
Board’s procedural regulations). Sec- 
tion 102(2)(c) of NEPA requires a de- 
tailed environmental impact statement 
(EIS) for every major Federal action 
significantly affecting the quality of 
the -human_ environment. Under 
§ 312.13, the staff must prepare an EIS 
when the proposed major action may 
reasonably be expected to have this 
effect. 

While the Board has always consid- 
ered the environmental consequences 
emanating from the award of new 
route authority (see, e.g., Chicago- 
Midway Low-Fare Route Proceeding, 
order 78-7-40), it generally has not 
viewed changes in fares as having any 
measurable environmental impact [see 
312.9(a)(2)]. Nonetheless, a staff com- 
mittee decided that an analysis of the 
environmental consequences appeared 
to be necessary, since the rule, by per- 
mitting the carriers to restructure 
their fares, could have an impact on 
both the volume and flow of traffic. 
The Board, therefore, delayed its deci- 
sion until this evaluation could be pre- 
pared. 

The staff, with the assistance of 
Greiner Engineering Sciences, Inc. 
(environmental consultants to the 
Board), has now completed this analy- 
sis and has prepared an environmental 
impact assessment report (report).'*7 
After careful review of the analysis 
contained in the report, the staff has 
concluded that the proposed DPFI 
rule is not a major Federal action, sig- 
nificantly affecting the envirunment. 


6In conjunction with our decision to re- 
quire that joint fares be no higher than the 
sum of the actual local fares, we will provide 
that in constructing joint fares, a carrier 
must use its lowest unrestricted fare for the 
same class of service in the market. When it 
does so, no fare which is otherwise unres- 
tricted may be made noncombinable. This 
will avoid the situation where a carrier pub- 
lishes two unrestricted fares in a market 
using the higher one for connecting passen- 
gers only. 

‘7 The report is being issued concurrently 
with this final rule. Copies will be available 
for inspection at the CAB’s Public Refer- 
ence Room, Room 710, 1825 Connecticut 
Avenue, Washington, D.C. Those interested 
persons not residing in the Washington 
Area may obtain a copy by sending a post- 
card request for PS-80. Distribution Section 
Publications Services Division. Civil Aero- 
nautics Board, Washington, D.C. 20428. 
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The Board affirms and adopts this 
conclusion, and we incorporate by ref- 
erence the report prepared by the 
staff into this rule. : 

National Airlines was the only com- 
menter to challenge the Board’s action 
on environmental grounds. '** It postu- 
lates that the shift from uniform mile- 
age tariffs to individual city-pairing 
pricing “accommodated to costs and 
densities will have enormous conse- 
quences for the structure of air trans- 
portation system” (National’s com- 
ments at p. 7). National contends that 
the Board is obliged to consider these 
changes not only by sections 102(a) 
and 1002(e)(1) of the Federal Aviation 
Act, but also by the NEPA. In support 
of this thesis, National submitted an 
environmental analysis intended to 
demonstrate that if fares dropped 25 
percent, the change in noise and pol- 
lutant emissions would exceed the 
thresholds established by part 312 of 
the Board’s regulations at about 25 
major hub airports. ‘ 

Just what the impact of greater pric- 
ing flexibility will be on the system is 
difficult to predict. The analysis con- 
tained in the Report indicates that, at 
most, passenger traffic could increase 
about 13 percent as a result of this 
rule. This could result in a 4.5 percent 
increase in aircraft operations over the 
number likely to result from the 
Board’s current application of DPFI. 
A more realistic projection based on a 
demand elasticity of —1.0 shows that 
aircraft departures should be less than 
they would be if the Board continued 
its current policy or even applied a 
more restrictive one. This does not 
mean that traffic will not. increase dra- 
matically in particular markets and 
possibly create additional environmen- 
tal burdens at certain airports. We 
will, of course, closely monitor the en- 
vironmental impact of these rules. 
Clearly, they are not irreversible and 
if this pricing flexibility has serious 
and uncorrectable environment conse- 
quences, the Board can always take re- 
medial action. Also, as discussed in the 
Report, the Federal Aviation Adminis- 
tration, local airport proprietors and 
the airlines themselves can take action 
to reduce any adverse environmental 
impacts.® In any event, any possible 
negative environmental impact at cer- 
tain airports is balanced by the fact 
that these rules will promote economic 
efficiency.‘ 


188Comments of National, p. 8. 

189See section VIII of the report. Because 
the Board is prohibited by the act from di- 
rectly regulating airline scheduling or 
equipment used at the airports, the Board’s 
ability to control environmental impacts is 
limited. 

“©We should also point out that the 
changes in price and service will, in all like- 
lihood, result whether or not these rules are 
adopted. This is evidenced by the changes 
that have already taken place in the system 
over the last year. 


As the Board recently pointed out in 
the Chicago-Midway Low-Fair Route 
Proceeding, order 78-7-40, July 14, 
1978, much of today’s system is the 
product of yesterday’s aircraft tech- 
nology reinforced by a regulatory envi- 
ronment that fosters service competi- 
tion, which in turn creates disincen- 
tives for individual carriers to break 
from the pack and perhaps lose out on 
connecting traffic. The Board further 
noted that under a system of limited 
price competition, this concentration 
of operations was perfectly rational 
management behavior, but did not 
necessarily represent the best pattern 
of service for travelers. The experience 
of Southwest Airlines at underutilized 
airports at Dallas and Houston and 
the similar experience of PSA at Oak- 
land indicate that many travellers 
would prefer to use less crowded and 


‘more convenient facilities. To the 


extent that increased Service to under- 
utilized airports reduces service to 
highly congested ones, it would be an 
important environmental benefit. 

We are already starting to see the 
beginnings of a changing system in re- 
sponse to the Board’s current pricing 
and entry policies. We have, for exam- 
ple, two new carriers planning to insti- 
tute service at Chicago’s Midway Air- 
port, the announcement of United Air- 
lines that it intends to establish new 
hubs at Kansas City and Memphis, 
and a recent application by Piedmont 
to use Nashville as a gateway hub 
from its points in the south to Denver, 
Phoenix and Las Vegas. Changes of 
this type will be encouraged by the 
DPFI revision for several reasons. 
First, market pricing should tend to 
lower fares in the long-haul dense 
markets. As fares in these markets go 
down, there will be less cross-subsidi- 
zation of feeder traffic. This could 
lead to more nonstop service in the 
longer haul markets, fed by more tur- 
naround hub-to-spoke service markets, 
rather than the current extended 
linear routings. On the other hand, 
service with smaller, less noisy aircraft 
may replace existing nonstop service 
with four-engine jets for that smaller 
segment of the market willing to pay a 
differential to go direct or nonstop. 
Second, carriers will likely shift some 
service to lower cost and less congested 
airports (secondary or satellite air- 
ports) at multi-airport communities. 
While consumers may have fewer con- 
necting opportunities at these termi- 
nals, the fares should be commensu- 
rately lower. 

We also anticipate a general restruc- 
turing of fares away from restrictive 
discounts to more generalized peak 
and off-peak pricing. This should tend 
to reduce traffic at peak hours and 
days, thereby relieving ground and air 
congestion at those times’ while 
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prompting people to travel at less busy 
hours and days. 

It is impossible to predict the 
changes that will occur across the 
system or at particular airports with a 
substantial degree of assurance. None- 
theless, certainly in the generic terms 
that we are evaluating here, we can 
reasonably conclude that a regulatory 
change that promotes efficiency, all 
else held constant, will be environmen- 
tally beneficial. This is clearly true for 
energy consumption. 

Section 382(b) of the Energy Policy 
and Conservation Act (EPCA) of 1975 
requires that the Board include in any 
major regulatory action ‘‘a statement 
of the probable impact * * * on energy 
efficiency and energy conservation.” 
The Board’s regulations implementing 
EPCA (Part 313 of the procedural reg- 
ulations) define a major regulatory 
action as one that “may cause a near- 
term net annual change in aircraft 
fuel consumption of 10. million gallons 
or more compared to the probable con- 
sumption of fuel were the action not 
to be taken.” 

The report contains an analysis of 
the projected fuel consumption of the 
year 1980 with and without adoption 
of these new policies. It indicates that 
fuel consumption could possibly in- 
crease by approximately 415 million 
gallons as a result of this rule. This is 
based, however, on a demand elasticity 
of -—2.0. A more realistic projection 
using a demand elasticity of -—1.0 
shows that fuel consumption would ac- 
tually decline by approximately 148 
million gallons if these rules are 
adopted. 

There is little doubt that the adop- 
tion of these rules will lead to more ef- 
ficient operations, and will, therefore, 
promote greater energy conservation. 
In the first place, they will promote 
physical efficiency—getting the maxi- 
mum output from a unit of input. 
Price competition will raise breakeven 
load factors leading to more passenger 
miles per gallon in the long run. In the 
second place, these rules will lead to 
the most economical use of scarce re- 
sources since competition will result in 
prices for air transportation which re- 
flect their marginal costs. 

Finally, even if under these rules net 
fuel consumption should rise, this does 
not mean that our adoption of these 
rules will violate the Energy Act. 
Energy conservation simply does not 
mean nonuse, as we observed in our 
Midway decision: '*! 

The Energy Act * * * does not sug- 
gest any such narrow conception of 
conservation. For one thing, Congress 
recognized that simple nonuse does 
not make sense as a social policy. Not 
using a particular resource is not cost- 
less; typically, it merely means using 


-4!1Chicago-Midway Low-Fare Route Pro- 
ceeding, supra at 72-73. 
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some other resource; in this sense, ab- | 


solute conservation proves to be im- 
possible. On the contrary, the only 
possible intelligent social policy is wise 
use, including a balancing of the re- 
spective values of using more today 
and having less for tomorrow, on the 
one hand, and using somewhat less 
today and having more tomorrow—a 
process that is already accomplished 
in the market. 


* * * [I]t would. obviously be totally irra- 
tional to pursue such a conception of con- 
servation simply by prohibiting all future 
additional uses of fuel, while leaving all ex- 
isting uses untouched. If society decides it 
wishes to cut back on its total use, the only 
rational policy would be one that scrutini- 
zed the entire range of uses, existing as well 
as proposed, and eliminated the ones confer- 
ring the lesser benefits while permitting the 
ones with the greater benefits. Such policy 
cannot be achieved simply by prohibiting 
new or additional uses. (Footnote omitted.) 


For these’ reasons, we find that the © 


adoption of these rules is fully consist- 


ent with the national energy policy as_ 


set forth in the EPCA. 

Accordingly, the Board amends part 
399 of its policy statements (14 CFR 
Part 390) as set forth below. 

1. Section 399.31 is amended to read 
as follows: 


§ 399.31 Domestic 
policies. 

It is the policy of the Board that the 
basic test of the reasonableness of the 
maximum level of passenger fares for 
scheduled services by trunk and local 
service carriers in markets within the 
48-contiguous states and the District 
of Columbia is that it produces rev- 
enues sufficient to meet the costs, in- 
cluding a fair return on investment, of 
the operations of the domestic trunk- 


passenger _ fare-level 


line industry as a whole (as long as the 


bulk of the carriers fall within a rea- 
sonable range of the standard rate of 
return and industry data are not dis- 
torted by the results of unrepresenta- 
tive carriers). The revenues, costs, and 
investment used to determine the rea- 
sonableness of the maximum fare level 
shall reflect the following policies and 
standards: 


= = > * * 


(f) Each carrier should have the op- 
portunity to set fares in each market 
within a zone ranging to 50 percent 
below the ceiling fares. Also, on 40 per- 
cent of their weekly available seat 
miles, carriers should have the oppor- 
tunity to set fares in each market 
down to a 70-percent level below the 
ceiling. Fares within these zones will 
not be suspended by the Board on ac- 
count of the reasonableness of the 
level of the fare absent the following 
extraordinary circumstances: 
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(1) The high probability that the 
fare would be found to be unlawful 
after investigation; 

(2) The substantial likelihood that 
the fare is predatory so that there 
would be an immediate and irrepara- 
ble harm to competition if it were al- 
lowed to go into effect; 

(3) The harm to competition would 
be greater than the injury to the trav- 
eling public if the proposed fare were 
unavailable; and 

(4) The suspension is in the public 
interest; 

(g) Carriers should be free to set 
market fares below these minima on 
the basis of such factors as their indi- 
vidual costs or specialized marketing 
needs, unless the level the proposed 
fare reductions will result in an inabil- 
ity of the carriers in the market to 
provide adequate service to the public 
or the fares are otherwise unlawful; 
and 

(h) Each carrier should have the op- 
portunity to set fares above the ceiling 
fares as follows: 

(1) In markets where four or more 
interstate and intrastate carriers are 
authorized to provide nonstop service 
either on an unrestricted or restricted 
basis, '*? each carrier should have the 
opportunity to set fares in a zone 
ranging up to 10 percent above the. 
fare ceiling; 

(2) In markets where two or three 
interstate or intrastate carriers are au- 
thorized to provide nonstop service 
either on an unrestricted or restricted 
basis, '** each carrier should have the 
opportunity to establish fares. in a 
zone ranging up to 5 percent above the 
ceiling on 110 days throughout the 
year; and 

(3) In monopoly markets, the carri- 
ers should have the opportunity to es- 
tablish fares in a zone ranging up to 5 
percent above the ceiling on 58 days 
throughout the year; 


Fares within these zones will not be 
suspended by the Board on account of 
the reasonableness of the level of the 
fare absent a showing of unusual or 
extraordinary circumstances. 


2. Section 399.33 is amended to read 
as follows: 


§ 399.33 Domestic passenger fare-structure 
policies. 

The Board’s policy on the structure 
of passenger fares for scheduled ser- 
vices by trunk and local service carri- 
ers in markets within the 48-contigu- 
ous states and the District of Colum- 
bia is as follows: 


42 Carriers in a market having only fill-up 
authority or who cannot carry local traffic 
will not be counted. 

143 Carriers in a market having only fill-up 
authority or who cannot carry local traffic 


* will not be counted. 
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(a) Ceiling trunk coach fares '* for 
trips of any given distance should be 
based upon the fare formula estab- 
lished by the Board in phase 9 of the 
Domestic Passenger-Fare Investiga- 
tion (docket 21866-9) as adjusted by 
the Board’s fare level standards and 
for cost increases; coach fare proposals 
priced above this ceiling or the upper 
limits specified under section 399.31(h) 
should be suspended unless otherwise 
justified; ' carriers may propose fares 
lower than the ceiling in individual 
markets. 

(b) Carriers should.be free to set the 
level of first class fares; and 

(c) There should be joint fares in all 
markets over all routings at a level not 
to exceed the sum of the maximum 
local fares permitted by this policy 
statement minus one_ tax-rounded 
coach ceiling terminal charge for each 
interline connection. All required joint 
fares should be divided according to 
the relative costs of the mileage flown 
by each carrier participating in the in- 
terline movement, provided, however, 
that where joint fares are based on 
the actual sum of the local fares, each 
carrier should get the local fare as its 
share of these joint fares. 


(Sec. 204, 403, 404, and 1002 of the Federal 
Aviation Act of 1958, as amended; 72 Stat. 
743, 758, 765 and 788, as amended; 49 U.S.C. 
1324, 1373, 1374, 1482; 5 U.S.C. 555) 


By the Civil Aeronautics Board. '*¢ 


PHYLLIS T. KAYLOR, 
Secretary. 





[6320-01] 


SUBCHAPTER A—ECONOMIC REGULATIONS 


{Regulation ER-1072; Amdt. No. 46; 
Dockets 30891, 31290) 


PART 221—CONSTRUCTION, PUBLI- 
CATION, FILING AND POSTING OF 
TARIFFS OF AIR CARRIERS AND 
FOREIGN AIR CARRIERS 


Adopted by the Civil Aeronautics 
Board at its office in Washington, 
D.C., August 25, 1978. 


AGENCY: Civil Aeronautics Board. 


'*The Board's policy with regard to the 
coach, regional or jet custom fares of local 
service carriers appears on §339.32 of this 
part. 

'SFor peak fares above any of these 
levels, the justification should include a 
showing that off-peak fares are available in 
the market. 


6“ Appendices are on file as part of the 
original document. Copies will also be avail- 
able for inspection at the CAP’s Public Ref- 
erence Room, Room 710, 1825 Connecticut 
Avenue, Washington, D.C. Those interested 
persons not residing in the Washington 
Area may obtain a copy by sending a post- 
card request for PS-80. Distribution Section 
Publications Services Division. Civil Aero- 
nautics Board, Washington, D.C. 20428. 
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ACTION: Final rule. 


SUMMARY: for the reasons set forth 
in PS-80, published elsewhere in this 
part II, the Board is modifying the 
fare policies developed in the domestic 
passenger fare investigation to allow 
carriers the flexibility to engage in 
normal-fare price competition in indi- 
vidual markets. In conjunction with 
these policies, the Board has decided 
to relieve the carriers from the burden 
of submitting economic justifications 
for fares filed within specified zones. 
This amendment of § 221.16, of the 
Board’s economic regulations reflects 
that decision. 


DATES: Adopted: August 25, 1978. Ef- 
fective: September 5, 1978. 


INFORMATION 


FOR FURTHER 
CONTACT: 


Michael B. Fingerhut, Trial Attor- 
ney, Bureau of Pricing and Domestic 
Aviation, Civil Aeronautics Board, 
1825 Connecticut Avenue NW., 
Washington, D.C. 20428, 202-673- 
5023. 


Accordingly, the Civil Aeronautics 
Board amends part 221 of the econom- 
ic regulations (14 CFR Part 221) as set 
forth below. The Board finds that be- 
cause this amendment relieves restric- 
tions on competition and public bene- 
fits will be derived from putting it into 
effect without delay, an immediate ef- 
fective date is in the public interest. 

Section 221.165 is amended by 
adding a new subparagraph (d)(4) to 
read as follows: 


§ 221.165 Explanations and data support- 
ing tariff changes and new matter in 
tariff publications. 


- * * 


(d) Exceptions: * * * 

(4) The requirement for data and/or 
information in paragraph (b) of this 
section shall not apply to fares for 
scheduled passenger service within the 
48-contiguous States and the District 
of Columbia which are within the 
zones set forth under part 339.31 of 
this title. 

(Secs. 204, 403, 404,.1002 of the Federal Avi- 
ation Act of 1958, as amended; 72 Stat. 743, 


758, 765, and 788, as amended; 49 U.S.C. 
1324, 1373, 1374, 1482;'and 5 U.S.C. 553.) 


By the Civil Aeronautics Board. 


PHYLLIS T. KAYLOR, 
Secretary. 


{FR Doc. 78-24852 Filed 9-1-78; 8:45 am] 


[6320-01] 
SUBCHAPTER B—PROCEDURAL REGULATIONS 


{Regulation PR-177; Amdt. No. 40; Dockets 
31290,30891) 


PART 302—RULES OF PRACTICE IN 
ECONOMIC PROCEEDINGS 


Adopted by the Civil Aeronautics 
Board at its office in Washington, 
D.C., August 25, 1978. 


AGENCY: Civil Aeronautics Board. 
ACTION: Final rule. 


SUMMARY: For the reasons set forth 
in PS-80, published elsewhere in this 
part II, the board is modifying the 
fare policies developed in the domestic 
passenger fare investigation to allow 
the carriers the flexibility to engage in 
normal-fare price competition in indi- 
vidual markets. In conjunction with 
these policies, the Board has decided 
that fairness requires that to allow a 
party complaining against a fare pro- 
posed within specified zones be al- 
lowed the opportunity to file a reply 
to the proponent’s answer. This 
amendment to § 302.505 of the Board’s 
procedural regulations reflects. that 
decision. 


DATES: Adopted: August 25, 1978. Ef- 
fective: September 5, 1978. 


FOR FURTHER INFORMATION 
CONTACT: 


Michael B. Fingerhut, Trial Attor- 
ney, Bureau of Pricing and Domestic 
Aviation, Civil Aeronautics Board, 
1825 Connecticut Avenue NW., 
Washington, D.C. 20428, 202-673- 
5023. 


Accordingly, the Civil Aeronautics 
Board amends part 302 of the proce- 
dural regulations (14 CFR 302) as set 
forth below. The Board finds that this 
amendment is a necessary corollary to 
the procompetitive policies established 
in PS-80. Thus, public benefit will be 
derived from putting it into effect 
without delay and an immediate effec- 
tive date is in the public interest. 

1. Amend the table of contents by 
modifying § 302.505 as follows: 


Sec. 

302.505 Complaints requesting suspension 
of tariffs—answers to such complaints; 
replies to such answers. 


2. Section 302.505 is amended by re- 
vising paragraphs (b) and (f) and by 
adding a new paragraph (g) as follows: 


§ 302.505 Complaints requesting suspen- 
sion of tariffs—answers to such com- 
plaints; replies to such answers. 


* ™ = * * 


(b)(1) Except as provided by subpar- 
agraph (b)(2) below, as complaint re- 
questing suspension, pursuant to sec- 
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tion 1002(g) of the act, of a tariff for 
interstate or overseas air transporta- 
tion ordinarily will. not be considered 
‘ unless made in conformity with this 
section and filed at least thirty-three 
(33) days before the effective date of 
the tariff, or, in the event a posting 
date is printed on the tariff, unless the 
complaint is filed within twelve (12) 
days after said posting date. 

(b)(2) A complaint requesting sus- 
pension pursuant to 1002(¢g) of the act 
of a fare for the scheduled air trans- 
portation of persons within the 48-con- 
tiguous States and the District of Co- 
lumbia which is within the zones set 
forth in § 399.31 of this title, will not 
be considered unless made in conform- 
ity with this section and filed at least 
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thirty-nine (39) days before the effec- 
tive date of the tariff or, in the event a 
posting date is printed on the tariff, 
unless a complaint is filed six (6) days 
after said posting date. 


* a * = s 


(f) Answers to complaints shall be 
filed within six (6) days after the com- 
plaint is filed: Provided, however, That 
answer to complaints seeking suspen- 
sion of a tariff pursuant to section 
1002 (j) of the act shall be filed within 
five (5) calendar days after the com- 
plaint is filed: ' Provided, further, That 
answers to complaints requesting sus- 
pension of a fare for scheduled air 


transportation of persons within the 
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48-continuous States and the District 
of Columbia which is within the zones 
set forth in § 399.31 of this title, shall 
be filed within seven (7) calendar days 
after the complaint is filed. 

(g) Within seven (7) calendar days 
after service of an answer submitted 
under the second proviso in subpar- 
graph (f) above, a complainant may 
file a reply to the answer. 


(Secs. 204, 403, 404, 1002 of the Federal Avi- 
ation Act of 1958, as amended; 72 Stat. 7433, 
758, 765, and 788, as amended; 49 U.S.C. 
1324, 1373, 1374, and 1482; and 5 U.S.C. 553.) 


By the Civil Aeronautics Board. 


PHYLLIS T. KAYLOR, 
Secretary. 


(FR Doc. 78-24853 Filed 9-1-78; 8:45 am] 
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